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ALBERTA 


fO HIS HONOR THE LIEUTENANT-GOVERNOR OF 
. ALBERTA IN COUNCIL: 


Your Commissioners, appointed by your Commission 
issued on the 16th day of March, 1910, to enquire ‘‘ whether 
any, and if any, which officer or officers of the Government 
or member or members of the Legislature of the Province 
were or are interested, either directly or indirectly, by them- 
selves or through others, in the erection, incorporation or 
organization of the Alberta and Great Waterways Railway 
Company, or in the making of or entering into or carrying 
out of a certain contract between the Government of the 
Provinee and the Alberta and Great Waterways Railway 
Company, or the guaranteeing by the Province of the securi- 
ties of the said Company, or the sale thereof, or in the pro- 
eeeds of or in the amount realized from the disposition or 
sale of the said securities or otherwise howsoever in connee- 
tion with the said Company, and tc report thereon for the 
information of the Legislature, beg to submit the following 
report: 

Immediately upon notification of our appointment, after 
having sclected Mr. Alan D. Harvie, of Edmonton, as Secre- 
tary, and Mr. W. L. Walsh, K. C., of Calgary, and Mr. L. M. 
Johnstone, of Lethbridge, as Counsel to assist us, we ap- 
pointed the 29th day of March, 1910, as the date of opening 
the inquiry, and caused notice thercof to be inserted in the 
public press of the Province, and by the said notice invited 
persons having any information regarding the subject of the 
inquiry to be present or communicate with our counsel. 
We also caused notice to be sent to the said Company ask- 
ing for the attendance of its officers, and the production of 
its books and papers. Upon the opening of the inquiry, on 
the said 29th day of March, 1910, we were attended by the 
following counsel, in addition to the counsel selected by us: 
Mr. R. B. Bennett, K.C., M.L.A., and Mr. H. MH. Parlee, rep- 
resenting 16 members of the Legislature; Mr. Hugh A. 
Robson, K.C., of Winnipeg, representing the said Company ; 
Mr. P. J. Nolan, K.C., representing Dr. Rutherford, the then 
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Premier of the Province; Mr. O. M. Biggar, representing Myr, 
Cross, the then Attorney-General; and Mr, Noving an Ale- 
Kenzie, K.C., of Regina, representing Myr. J. K. Cornwall, 
Nelo, 

Mr. Robson, and Mr: G.-D. J linty, also of Winnipeg, the 
solicitor and one of the directors of the said company, who 
was present with lim, both stated that all the books and 
documents of the aiid would be submitted, and that 
Mr. W. R. Clarke, the president of the company, would at- 
tend and give evidence when required. 

After the examination of witnesses for the purpose of 
ascertaining what documentary evidence was available, an 
adjournment was taken to enable Counsel to consider the 
very large mass of documents which required to be in-’ 
speeted. 

On the resumption of the sittings on the 14th April, Mr. 
Robson and Mr. Minty, who had been in Edmonton on the 
preceding day, were absent, haying returned to Winnipeg 
the night before, after having written letters to Mr. Walsh, 
Which he received just before the meeting. Mr. Minty in 
his letter stated t hat Mr. Clarke had decided not to appear 
and give evidence, but that he himself would be willing to 
give evidence in Winnipeg. Mr. Robson stated that he with- 
drew entirely from the proceedings. It was subsequently 
disclosed by the evidence that Mr. Minty had met Mr. Clarke 
in St. Paul, and they had started together for Mdmonton, 
that from Moose Jaw west they travelled on the same train 
with Mr. Robson and Mr. MeKenzie ; that at Swift Current, 
before reaching Alberta, Mr, Clarke having decided not to 
eome to Kdmonton to give aivitla nee as before promised, lett 
the train, and the other three eame on to Ndmonton without 
him. Mr. MekKenzie appeared before the. Commission on 
Mr. Cornwall’s behalf at the resumed sittings until a day or 
two after Mr. Cornwall’s evidence had been given, after 
which time he did not further attend. 

The jurisdiction of your commissioners to compel the 
attendance of witnesses before them being limited to this 
Province, and it appearing that in addition to Mr. Minty 
there were several witnesses in Winnipeg who could prob- 
ably give useful evidence, an application was made to the 
Courts of the Proyinee of Manitoba, and an Order obtained, 
requiring their attendance before your commissioners 1m 
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Winnipeg. Your commissioners thereupon, procecded | to 
Winuipeg and took the evidence of some fifteen witnesses 
there, and thereafter proceeded to Toronto, and obtained in 
a similar manner the evidence of Mr. Alfred Hawes, who was 
thought to be possessed of very important information, after 
having failed to procure his presence and evidenee in Kd- 
monton or Winnipee. Inquiries made in Kansas City, the 
home of Mr. Clarke, established the fact that the assistance 
of the local courts could not be obtained to compel the at- 
tendanee of Mr. Clarke there, and your commissioners are 
at present without the benefit of his evidence. Your com- 
missioners, however, have not thought it advisable to defer 
making any report until the evidence of Mr. Clarke could be 
obtained, but rather considered that the result of the ineuiry 
as far as it had proceeded should be reported, reserving for 
a later date any supplementary report which may be neeces- 
sary in the event of the evidence of Mr. Clarke, or any other 
witnesses, becoming available. The only other witnéss whom 
it had been thought advisable to call, whose evidence wa 
not procured, was Mr. Biggar, who appeared as counsel for 
Mr. Cross, and who, the evidence disclosed, had knowledge 
of circumstances and facts prior to and connected to some 
extent with the subject-matter of the inquiry. Unfortun- 
ately at the time when it was proposed to take Mr. Bigegar’s 
evidence, he was absent by reason of serious illness, which 
seemed likely to necessitate his continued absence for a con- 
siderable time, Inasmuch as it appeared clear that jis evi- 
dence would apply to matters only incidentally and not di- 
rectly couneeted with the inquiry, and would not be likely 
{o throw any new light on the material faets to be deter- 
mined, it was deemed advisable not to delay for the purpose 
of obtaining his evidence. | 

An invitation was sent to the President and: General 
Manager of the Royal Bank, residing at Montreal, to attend 
the sittings in Toronto and give evidence. ‘This invitation 
was declined, and as their attendance could not be enforced, 
their evidence was not obtained; but evidence was obtained 
in Edmonton, from the loeal manager of the said Bank, re- 
garding Mr. Clarke’s relations with the Bank bearing on the 
subject-matter of the inquiry. 

During the sittings of the commission in Hdmonton, alter 
the return from Toronto, information was received that Mr. 
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Vivian Smith, a member of the firm of Morgan & Co., of 
London, England, the supposed purchasers of part of the 
bonds, would be in Ottawa in a day or two. Though it was 
not known whether he had any personal knowledge of the 
transactions relating to the said sale, a telegram was sent 
him requesting his attendance to give evidence. <A reply 
was received stating his inability to attend, as he was leav- 
ing for New York on his return to England on the following 
day. From information received by counsel for the com- 
mission, through inquiries made by agents, it was not 
thought that any useful purpose would be served by mak- 
ing any further endeavor to obtain the evidence of Mr. 
Smith or his partners. 

A copy of all the evidence taken, which extends to 3,225 
pages, is submitted herewith, as well as the exhibits, which 
number 255. 

In considering the evidence, it may be observed at the 
outset that the evidence in support of the imputation that 
some officers of the Government or member of the Legisla- 
ture reeeived benefit from or by reason of the contract, or 
what followed, is wholly of a circumstantial character, ex- 
eept as to Mr, Cornwall, and it is necessary to examine with 
some detail the circumstances for the purpose of ascertain- 
ing the conclusion they point to, and their cogeney in sup- 
port of that conclusion. It will be most useful to do this, 
in a general way, in accordance with their order in time. 

Jt appears that in the year 1905 Mr. Jas. K. Cornwall and 
certain others became incorporated by Act of the Parlia- 
ment of Canada, under the name of ‘‘The Athabasea Rail- 
way Co.,’’ with power to construct a railway from Mdmonton 
to the Athabasca River at or near Fort McMurray. Mr. 
Cornwall was the only one of the incorporators who had any 
substantial interest in this charter, and he was at that time 
and later engaged in trading on the Athabasca River, and 
soon after entered into a steamboat transportation enter- 
prise on the Athabasca to and from l‘ort MeMurray. The 
legal work connected with the obtaining of the charter was 
done by the firm of Short, Cross & Biggar. Mr: Cross, who 
for years had been Mr. Cornwall’s personal friend and so- 
licitor, also obtained the names of some of the co-incorpora- 
tors. Jor some years, up to the present time, he and Mr.. 
Cornwall have been jointly interested in real estate and 
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Es 
other undert takings, and all of Mr. Cornwall’s legal work has 
been transacted by Mr. Cross or by his firm, in the business 
of which Mr. Cross has taken little part sinee he became 
Attorney-General upon the formation of the Province in the 
fall of 1905. 

On the 29th October, 1906, Mr. Cornwall gave an option 
(the document pd aiee which was prepared by the firm 
of Short, Cross & Biggar), to W. A. Faulkner & Co., of Win- 
nipeg, whereby, for the consideration of $2,500 cash, to be 

paid before the 15th December, 1906, and which was paid, 
Faulkner & Co. were to be entitled to the whole benefit of 
the Athabasca Railway Co. charter upon Cornwall being 
paid the further sum of $2,500, or receiving $10,000 of fully 
paid up stock im the Company. The option was taken up by 
the formation of a syndicate, consisting of members holding 
125 shares, of which Mr. Cornwall reeeived 25 shares fully 
paid up in heu of the remaining consideration provided for 
by the option, and on December 27th he transferred all his 
interest to the syndicate. The syndicate consisted of several 
Winnipeg men, including a Mr. Woodman, a civil engineer, 
who had had experience in the construction of railways in 
Western Canada; a Mr. Davison, of London, England, who 
was supposed to have financial influence there; and a Mr. 
Alfred Hawes, of Toronto, who was a member of the London 
Stock Mxechange, and was supposed to have financial inter- 
ests there. Mr. Cornwall was the only member of the syndi- 
eate who lived in Alberta or had any personal knowledge of 
the character of the country to be traversed by the proposed 
railway. From the information obtained from Mr. Cornwall 
and other sources, and his own experience as an enginecr, 
Mr. Woodman prepared estimates of the cost of the railway, 
which cost he placed.as far as Lac-la-Biche approximately at 
$13,700 a mile, exclusive of legal and organizing expenses 
and special bridging, and not including equipment, which he 
placed at $1,500 a mile. Beyond Lac-la-Biche this estimate 
was $1,000 a mile more. The particulars of the estimate 
show that it includes $240 for right-of-way and $650 for sid- 
ings, but nothing for fencing or financing. The Syndicate 
was of opinion that if it could obtain the Province’s guar- 
antee of its bonds for $13,000 a mile it could finance the 
undertaking, and instructions were given to a committee 
consisting of Mr. Davison, Mr. Hawes, Mr. Faulkner and 
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Me, Cornwall to endeayor to obtain such euarantec, or if not, 
one for $10,000 for 50 years, with interest at 4 per cent. or 
4% per cent, The members of the committee other than Mr. 
Cornwall proceeded to Ndmonton about the end of 1906, and 
were introduced to the members of the cabinet by Mr. Corn- 
wall. ‘They reecived some encouragement, but no assurance 
of financial assistance, the premicr having stated that he 
thought the assistance should come from the Dominion Gov- 
ernment. Mr, Biggar, the law partner of Mr. Cross, the 
Attorney-General, who had become Mr. Cornwall’s personal 
soheitor after Mr. Cross had entered the Provincial Cabinet, 
was Instructed by resolution of the committee on 27th De- 
cember, 1906, “‘to prepare for the syndicate’s entering into 
negotiations for a bond guarantee from the Alberta Govern- 
ment.’’? A draft agreement was prepared in the office of 
Short, Cross & Biggar, dated 22nd of January, 1907, by 
which it was proposed that the syndicate agree to build a 
railway of the standard of the then existing railways of the 
Province, under the charter before mentioned, and the Gov- 
ernment to assist, agree to guarantee the bonds of the com- 
pany to be issued after the completion of the road, for a prin- 
cipal amount equal to the cost of the construction, but not to 
exceed $12,000 per mile, payable in 50 years, and bearing in- 
terest at 4 per eent., provision being also made for the issue 
of interim bonds during construction from time to time to 
aid in the construction, subject to the same conditions and 
limitations, which were to be convertible into permanent 
bonds after completion of construction. There is no evidence 
to indicate that this document was ever presented, and Mr. 
Rutherford and Mr. Cross both deny ever having seen it, and 
the evidence does not suggest that it is anything more than 
an indication of the views of the members of the committee 
of the syndicate. No one seems to have avy definite recollee- 
tion of the exact character of the negotiations between the 
committee and the members of the Cabinet; but Mr. Corn- 
wall says he presumes that the syndicate’s views were 
placed definitely before the cabinet, and that presumption 
seems veasonable.. Mr. Faulkner recollects having stated to 
Mr. Cushing the amount of the proposed guarantee as $13,- 
000 per mie for 250 miles, at 4 per cent. for 50 years, and 
that $10,000 might .be sufficient.*-Ile states, however, that 
details were not discussed at.the conference with the Cabt- 
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net. The negotiations continued for some time, though ap- 
parently not very formally or systematically. During the 
year 1907, Mr. Hawes went to England to see about financing 
the enterprise, and in October, 1907, the members of the syn- 
dicate saw Mi. Cushing in Winnipeg, and on the 18th of the 
same month they wrote Mr. Rutherford pointing out that if 
the Government would guarantee the interest on the bonds 
of the company, Capt. Cape, the resident direetor in Winni- 
peg of an Knglish Financial Company, which had financed 
Western companies to the extent of over five million dollars, 
would reeommend the financing of this road from Edmonton 
to Fort MeMurray. With the letter was submitted an esti- 
mate prepared by Mr. Woodman, placing the cost at $16,160 
a mile, which ineluded $1,000 for ballast, $1,500 for equip- 
ment, $1,000 for terminals, and $650 for sidings. It states 
that about 10 per-cent. should be added to cover costs of | 
organization, legal expenses and contingencies of al] kinds, / 
making a total of about $18,000 per mile, which special ' 
bridging might bring up to $20,000. This letter was not 
answered, but Mr. Cushing, after conferring with Dr, Ruth- 
erford, telegraphed that the Government would do nothing. 
It is apparent, however, that their efforts and hopes of assist- 
ance had not ceased, for, on 30th March, 1908, Mr. Cornwall 
wrote from Montreal to Mr. Hawes as follows : 

“My Dear Alfred—Met here to-day Hon. W. H. Cushing, 
our Minister of Public Works in Alberta. Had lunch with 
him, and a long talk about our railroad policy. I must say 
that I found him very amiable, and I feel now, after to- 
day’s talk with him, that our chances to do business out 
there are good. He was the stumbling block up to date. 

‘‘T have had three or four talks with him this winter, 
and on each occasion gave him a line of reasoning which he 
is prepared to aceept now. J am morally certain that we 
can get a guarantee of bonds—that is a reasonable guaran- 
tee. Ife won’t stand for watered stock, but will back a 
guarantee for the actual cost of road,”’ 

In the meantime Mr. Cornwall had, on the 12th Mebruary, 

1907, entered into an agreement with the syndicate whereby 
in the event of his being able to secure a sufficient guarantee 
of bonds from either the Provineial or Dominion Govern- 
‘ment, he was to receive $544,000 of paid up stock in the rail- 
way company out of a total not to execed $2,000,000, There 


7 


6¢ 


ele det 
41e viggnge batts yi 
» ih soil \“" 
winnie afl ode 
oa nit to'ew rm we peters scar 
y vn ro wi 
. d 3 lak ot a win, 7) sate A ‘ial Sih Ls 
EIT THe Dh ‘ Tete NY ilgarst AME at wine , 


r ny 
hi ae i Ad oO Jere ene Mdeeeddk cit 
‘ 4 


; : wah a 
inniW ai wiertilh tanh Sat 2 yt MED XMAS STS 
/ a! 5 7 
4 ‘ ‘ *, fon : ; : . 
Fhe ee | Pry fe AW ae pmo, fal wats — a 4 — 


mnt i cat ‘ to 8 cae ad 5) sine vi 
ae | i) toy yt “.- ne 7 leas ‘ . 
COP aeael le) “oy yt oe arf an bars ¥ wasnt wr Y 
‘ - 
ites Lda ene te short Gan Mtaeliolt sot ot 
07.018 ye teen, say Bae indet’ en igh y it ed bonnes ft 
ip 901 re tentiad set G00, 18 hebestsat “dovite ‘glixia « 
iivie yevt oN site el ote beige, aiopanned Inni 
») oF bobha od hyixtaste . baie mod an fatty 
Ho lo seratro Ried TG yen ee laveal Holiasineg ro 
TIE ai - f "! ' , Oe i? 4 roe’ wo AsOt a be ya Seid 
we -whiol eat? .000.088 of qr gtd digit getabiad 
\ Sher pale teon tithe walle alt toe fp awit: 
ys 12 yr toe (acer) t sts heat aryl s9 freon 2 
ery ie gots aed) Wp evewel jaa pyar 
liner ait 3 doxgt det lt Y houses ton bail gore 
; . ; eon “] ‘ of lao 1M GOs: ters 
> TW \oOEE eb-ot omen rhc ARLA woh yh ig Ms 
. ai 
hanno fal UA ak abs nlitett to! abbaihih 0 
+ : _ + 
rein pen tied te ao {at gato! u baw. eatisl * 
’ , , ee fi iil “a iat bry 8 ina a 
- ; , t “ite we ws ab 
y ; F - maa 4 ia ot) ae : 
, oO m ‘ 1 ve mvt | ‘a nat he tye - : 
P * af *) Ri " ‘ hee a ) 
! fz if LW a i ePTMeS oF a 
ii dahiww yoleonnt Te one te ~ ba 
pyr Jeni) 8 int si) ({eetaat uni bo Rabe i : 
— 0 es 7 
ariee | iB hehiaxrsdueee 4 ie, i dnt 3. _ wah 


it “ond le y iv, abet tat bnviotay ie vk 


‘ ee ; 
a . “ * fexint te pit 4 . , 
> 4 ie 4 i “ - ; os 
erat MISE + herneo” panna res <2 . | 
yore Wi ipiruehtrt AHR re 
be bs »tan — waisif Cid, ; 2 49 
r ae 


2° 8 


“tt 13) svotoiuie a 7 
| iw dill od 2 ihe ais 
; al ; 1) 

pat “00 ( i i 


He i i, hee a 


is some doubt whether this agreement was ever accepted by 
all the members of the syndicate, though Myr. Cornwall ap- 
parently considered it a valid agrecment, and on the 22nd 
April following he signed an acknowledgment of abandon- 
ment of his efforts and relinquishment of his interest and 
claims under it, and by agreement bearing date t he day fol- 
lowing, namely, April 23rd, 1907, and made between the 
members of the syndicate and himself, it is stated that he is 
relied on to obtain from the Provincial or Dominion Govern- 
ment a subsidy of at least $3,200 per mile for 250 miles or 
more, and that in the event of his obtaining such subsidy 
within one year, which time may be extended to two years by 
a majority in interest of the syndicate, he is to receive $100,- 
000 in fully paid shares of the company. My. Cornwall states 
that at this time he had given up all hope of obtaining assist- 
ance from the Provincial Government, and so informed the 
syndicate, and he made no further effort in that direction, 
but that he at once proceeded to Ottawa, where he remained 
several days, and had an interview with the Premier of 
Canada, which he said resulted in nothing but the informa- 
tion that an application should be made in the usual way, 
which would be considered in due time. No further effort 
appears to have been made by Mr. Cornwall in this direction, 
and it is quite clear that if hopes of assistance from the Pro- 
vineial Government ‘had been abandoned on the 25rd day of 
April, they were soon revived, for on the 30th May following 
Mr. Minty, the solicitor in Winnipeg for the syndicate, writes 
Mr. Cornwall suggesting his ascertaining the Government’s 
policy at that time, and on June 6th Mr. Cornwall replies, 
pointing out that the Premier and Attorney-General are both 
in Lurope, and will not return before July, and that he is 
aware that the matter has not been diseussed by 
fhe Cabinet-in-Council yet, and.goes on to say: “‘I 
had a talk with the Premier the day he left . for 
England, and he told me that he would do any- 
thing reasonable, and would stretch a point to help us to 
get the backing, as he was heartily in favor of our scheme, 
and would like to see us make it stick, and he meant it. It 
was no soft talk, as I know the man personally, and under- 
stand him, and there was no object in his giving me soft 
words. We under sla wd one another beyond that.” Mr. Cush- 
ing is also in favor of our road being built, He is a strong 
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Provincial Ownership or control man, and will want to get in 
the thin edge of the wedge, no matter what kind of a deal is 
made. I have worked along these lines. I have catered to 
all their private and personal views on railroads, with the 
one object of getting this road built. Ihave endeavored by 
every means to get them interested in this road, and think I 
have succeeded that far. Now I think it’s getting to the stage 
when we will have a chance to do business or talk business 
with some one or some body of men.’’ The Premier had left 
for England about the 4th May. Consequently the conversa- 
tion with him, which Mr. Cornwall refers to, must have taken 
place as early as that. Mr. Cornwall did nothing further to 
promote the undertaking during the next few months except 
to urge its merits whenever he had an opportunity to discuss 
it with the ministers. There consequently was no material 
change in the situation when, in the beginning of 1908, a Mr. 
Bowen, representing Mr. W. R. Clarke, of Itansas City, and 
referred to by Dr. Waddell, Mr. Clarke’s chief engineer and 
confidential friend, as Mr. Clarke’s ‘‘scout,’’ approached Mr. 
Cornwall with a view of acquiring the Athabasca charter. 
Mr. Cornwall referred him to the syndicate, and sent him to 
Winnipeg, giving him a letter of introduction to Mr. Minty, 
dated May 5th, 1908. Mr. Bowen proceeded to Winnipeg, 
and there obtained an option, dated 5th June, 1908, from the 
members of the syndicate for the purchase of all their rights 
under the Athabasca Railway Co. charter, for the sum of 
$6,500 in cash and $100,000 fully paid up stock in the Rail- 
way Co., to be transferred as soon as the first 100 miles of the, 
railway was constructed, and to be bought back if required, 
at 25c on the dollar not later than Ist June, 1912. This option 
was renewed from time to time, and upon the last renewal in 
November, 1908, one-half of the $6,500 was paid, and the time 
for payment of the other half extended to the 1st March, 
1909, and provision was made for the substitution of stoek in 
any substituted company which might be formed for the eon- 
struction of a railroad over the same territory, for the stock 
of the Athabasca Railway Company, which was to form part 
of the consideration for the sale. The final payment of $3,250 
was made at the time specified. Meanwhile, in June, 1908, 
after the option had been obtained, Mr. Bowen returned to 
Edmonton in company with his principal, Mr. W. R. Clarke, 
whom he introduced to Mr. Cornwall, Dr. Rutherford, the 
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Framer, and Mr. Cross, the Attor ney- eel i, he having met. 
the two latter on his previous visit a a weexs before 
through the introduction of Mr. Biggar. Myr. Cornwall! states 
that at this time, on his first meeting and acquaintance with 
Mr. Clarke, the latter stated that if his railway enterprise 
went through he would like to take a controlling interest in 
‘Cornwall’s steamship enterprise on the northern rivers, and 
that it was then agreed that Clarke should pay Cornwall 
$20,000 for a controliing interest in the steamship enterprise, 
in. consideration for which Cornwall would release to Clarke 
what. interest he had in the railway. A few weeks later 
Cornwall and Clarke met again in Calgary, and while in Cal- 
gary, though not at Clarke’s suggestion, or in his presence, 
or apparently with lus knowledge, Cornwall had drawn up 
and executed a written document selling, and agreeing to 
transfer, on payment of the price, to Clarke certain shares in 
the Athabasea Railway, of which the particulars as well as 
the price. are left blank. May. Cornwall states that he did this 
as an evidence of his good faith and his confidence in Clarke, 
but that he never had anything in writing about the agree- 
ment from Clarke, and he did not give him the document 
until some time in the year 1909, after he had received a part 
of the $25,000 promised to be paid. Of this $25,000, $2,000 
was paid in February, 1909, and $12,500 after Christmas in 
the. same year, just prior to Cornwall’s departure for 
Iurope. ‘There were no writings evidencing the transac- 
tions or declaring the rights of the parties or the understand- 
ing which Cornwall says existed that the remainder of the 
$25,000 should be paid when he wished it. 

The occasion of the meeting of Clarke and Cornwall in 
Calgary was an Exhibition being held there in 1908, at which 
time the members of the Cabinet were also in Calgary, and 
Clarke had:an interview with them there in Mr. Cross’ room 
at: the hotel, when there was a discussion of his proposed 
project of building a railroad under the Athabasca Railway 
charter, and his desire of assistance if, after making proper 
surveys, he found the proposition was feasible. Assurances 
were given that he might hope for assistanee, and he was 
also told by Dr. Rutherford that he did not need a Dominion 
charter, as a Provincial one would do quite as well. “Mr. 
Cross: states that Mr. Cushing was present at this meeting, 
and Dr. Rutherford states his belief to be the same. © Mr. 
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Cushing, however, says he has no recollection of any such 
meeting, and the first recollection he has of Mr. Clarke or his 
railway project is when he was introduced to him by Dr. 
Rutherford in Edmonton in November following. It is evi- 
dent that the assurances Mr. Clarke received were consid- 
ered quite satisfactory by him, for on August 20th Mr. 
Bowen wrote to Mr. Minty, who had been the syndicate’s 
solicitor, and had apparently already become My, Clarke’s 
solicitor, with reference to the option from the syndicate. 
Speaking of the charter he says: ‘‘Some of our friends have 
advised us to throw it away, and they would get us a new 
one. If we used it or not, we propose to pay the syndicate 
as we agreed. , .. We are going to get what we want, 
but it will not come before the Ist January, and we must 
keep out of the field in the meantime. We do not feel like 
showing our hands to Fauikner and the others, don’t you 
see. We can’t talk, and yet we do not feel like taking up 
the option until we have closed up absolutely.’’ Almost im- 
mediately after the meeting in Calgary between Clarke and 
the members of the cabinet, the former had gone to Winni- 
peg and arranged with Mr. Woodinan, the civil engincer of 
the syndicate, to have a reconnaissance survey made over 
the proposed route of the railway, and at about the same 
time he engaged Dr. Waddell, an eminent engincer of Kansas |: 
City, and a personal friend of himself and his family, to 
consult with. Mr. Woodman employed Mr. Goddard, of 
Winnipeg, an engineer of some experience in this class of 
work, to make the survey. Mr. Goddard first, as instructed, 
consulted with Dr. Waddell, who gave him detailed instrue- 
tions... Mr. Goddard proceeded to make the survey at onee, 
and shortly after another engineer named Phillips was 
also sent out over the same territory. Mr, Goddard returned 
about the 1st of October from his survey, and furnished Dr. 
Waddell with certain information which he had acquired. 
Dr, Waddell then drafted a preliminary report, dated Octo- 
ber 2nd, for Mr. Goddard to sign, ‘The report is inaccurate 
in many respects, and Mr, Goddard refused at first to sign 
it until he could check his figures, <A day or two later, how- 
ever, Dr. Waddell obtained Mr. Goddard’s signature, on, 
assuring him it would not commit him, and that Mr. Clarke. 
needed something to bring with him to Edmonton to work | 
on. Dr. Waddell aiso prepared an estimate for Mr. Clarke, | 
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which is dated 3rd October, 1908, in which he estimates the 
cost of the road at $27,000 per mile. By a subsequent esti- 
1ate furnished on 6th November, 1908, the price is reduced 
to $26,275, of which $1,500 is for equipment and $1,200 for 
ballast. It may be observed also that $3,750 is included for 
rock work, and that the preliminary report signed by Mr. 
Goddard speaks of rock for the northern part of the road, 
but Mr. Goddard swears that he saw no evidence of rock any- 
where until he reached Fort McMurray. On the Ist Novem- 
ber Dr. Waddell furnished Mr. Clarke with certain figures 
with respect to the first 40 miles of the road out of Edmon- 
ton, which he points out would be extremely easy building. 
The grading, he says, would not exceed 4,500 cubic yards a 
mile, and points out that his preliminary estimate for the 
whole line was 12,500 cubic yards per mile. It may be noted 
that in the estimate of the 38rd October Dr. Waddell gives 
for grading : Harth, 22,000 cubic yards at 25 cents; loose 
rock, 2,500 cubic yards at $1.00, and solid rock, 500 cubic 
yards at $2.50. On 6th November Mr. Goddard submitted a 
report to Dr. Waddell, in which he estimated the cost of the 
road at between $6,000 and $7,000 a mile. It is to be ob- 
served, however, that this estimate does not include all the 
items of cost, but it is almost exactly one-half of the estimate 
of Dr. Waddell of 3rd October for the items it does include. 
On the 18th November Mr. Phillips made a short report in 
the form of a letter to Dr. Waddell, in which he estimated 
the cost of the road, exclusive of equipment and financing, at 
$28,000 per mile for a line east of Lac-la-Biche, and $25,500 
per mile for one west of Lac-la-Biche, The circumstances of 
the obtaining of this report do not appear; but it does ap- 
pear that some days earlier Mr. Phillips had prepared and 
given to Dr. Waddell an extended report covering certain 
details of expenditure and other particulars. It points out 
that in the route from the east of Lac-la-Biche to Fort Me- 


Murray, while there is no surface indication of solid rock, 


loose rock or gravel may be struck in the cuts. For the route 
from the west end of Lac-la-Biche, both to Fort McMurray 
and to Edmonton, there is no suggestion of rock anywhere 
except at Fort MeMurray, and the cost of construction is 
estimated at about 20% to 25% less.. It is pointed out, how- 
ever, that there are nwmerous muskees north of Lac-la- 
Biche, but that they can be easily drained, the expense of 
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which is put at about $500 a mile. The report. divides the 
road into two divisions, one north of Lac-la-Biche and the 
other south. The estimate of cost, which appears to include 
the same items as the report of Mr. Goddard, the chief items 
not included being steel and financing, is for the north divi- 
sion east and west of Lac-la-Biche, $7,350 and $5,680 a mile 
respectively, including drainage, and for the south division, 
$5,063 a mile. Mr. Phillips was not obtainable for the pur- 
pose of giving evidence, but inasmuch as this report and Mr. 
Goddard’s extended report, both of which on their face ap- 
pear to contain the honest opinions of the writers, were not 
made known to the Government by Dr. Waddell in the nego- 
tiations which immediately followed, but, on the contrary, 
the two short reports were put forward as the opinions of 
the engineers who had been over the ground, and were the 
only material furnished as from persons who had actual 
knowledge, and appeared to be competent to express an 
opinion, it seems not unfair to conclude that the purpose 
Dr. Waddell had in procuring the summarized report of Mr. 
Phillips of 13th November was the same as in the ease of 
the Goddard report of 2nd October, namely, to have some- 
thing to work on in the negotiations with the Government. 
There appears little doubt that at the time of the negotia- 
tions Dr. Waddell had advised Mr. Clarke that the road 
could be built for $17,000 a mile or less if it were built with- 
out a contractor, and the reference in his report of Ist 
November respecting the first 40 miles to a former estimate of 
12,500 cubie fect for grading, is no doubt to this confidential 
estimate of $17,000 or thereabouts per mile. On the 14th No- 
vember Mr. Clarke and Dr. Waddell met the members of the 
eabinet collectively for the purpose of arranging terms of 
assistance for the building of the railway by the guarantce 
of bonds. With regard to this meeting and ecrtain other 
meetings as well there is a conflict of testimony as to the 
part taken by Mr. Cushing, the then Minister of Puble 
Works, and the knowledge he had. It is not necessary to 
determine the exact truth regarding these matters, for they 
do not directly bear on the point at issue, for there seems no 
doubt that the informal negotiations and understandings 
were conducted and reached by Mr. Cross, or Mr. Cross and 
Dr. Rutherford without Mr. Cushing, and that at whatever 
period he became acquainted with the character of the de- 
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mands of Mr. Clarke, and whether he ever heard all the de- 
tails, he did nothing further, af any rate, to encourage ov 
pssist than to acquiesce in their formal acceptance by the’ 
Governient. There is no evidenee whatever to suggest that. 
he received any benefit from the contract or the sale of the 
bonds, either direct or indireet. The same may be said of 
Mr. Finlay, the fourth member of the eabinet, who took no 
active part whatever in the matter. At or before this meet- 
ing it was agreed that Mr. Clarke should have a company 
incorporated by the Legislature to build, the railway, and 
that the Province would guarantee its bonds to the extent of 
$20,000 a mile for the line, and $400,000 for terminals at Ed- 
monton, such bonds to bear interest at the rate of 5% per 
annum, and to be for a period of 50 years. Mr. Cushing 
states that his understanding of what was decided on was 
that the $20,000 was the maximum limit, which was subject 
to the further qualification that it should not exceed 75% or 
80% of the cost of the road, but the agreement as subse- 
quently executed has no such qualification. A letter which 
was then, or had already been prepared by Mr. Woods, the 
Deputy Attorney-General, was then signed by the Premier 
and given to Mr. Clarke. It was in the following terms ; 


‘“ Hdmonton, November 14, 1908. 

“Dear Sir—In order to develop the country north of 
“* Wdmonton, we will introduce, promote and submit for rati- 
‘* fication at the next ensuing session of the Tegislature, 
‘‘ legislation to incorporate you and your associates as a 
company to build and operate a railway suitable for the 
requirements of the country, in accordanee with the terms 
of the accompanying draft charter, and to guarantee its 
bonds in aecordanee with the terms of the accompanying 
Guarantee Act. The cost of the Edmonton terminals, as 
mentioned in the draft Act and Mortgage, shall not exeeed 
$400,000. 


cod 
s 


na 


n 
o 


LNT ee AN 
¥ ours truly, 
‘* (Sed.) A. OC. RUTHERFORD, Premier, 
UW’ Rear, Juste, . 
e“Kinsas City, slissourr, U.S. A.” 
Though there are drafts and copies of the Acts and mort- 
gave on the files, there is none which can be positively iden- 
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tified as an exact copy of any of those enclosed with the let- 
ter, in the details, so that it is impossible to ascertain. their 
exact terms, and to know what details were settled; but Dr. 
Rutherford states that the questions of sidings and mileage 
were not determined until a later time. 

As to the sidings, this seems unlikely, because the draft 
Acts to be found on the file, which seem clearly to have been 
prepared before the name of the company had been decided 
on, which was done at the mecting in question, make provi- 
sion for the sidings as in the Act as finally passed. 

The mileage, however, was apparently settled after the 
bill was presented to the House, for in a printed copy on the 
file the provision for fixing the mileage is inserted in hand 
writing, the length being placed at 400 miles. 

Mr. Cross states that nothing was settled until this meet- 
ing, and it is quite clear that Mr. Cushing had not agreed to 
any definite terms of assistance until this meeting; but it 
seems equally clear that in a general way, at least, prior to 
the meeting, there was an understanding on the part of Mr. 
Clarke that he was to receive assistance of the character de- 
ternuned on at the meeting, and that Mr. Cross at least wag 
aware of the same fact for more than a month before Mr. 
Cross had instructed his deputy to confer with Mr. Minty, 
Mr. Clarke’s solicitor, for the purpose of dratting and set- 
tling the necessary documents to provide for the guarantee, 
and that Mr. Woods, in pursuance of his instructions ear a 
in October, had an interview with Mr. Minty on the subject. 
Mr. Minty also states that it was his belief that the guaran- 
tee was finally decided on early in October, and it appears 
that on the 26th October Mr. Minty sent Mr. Woods a draft 
mortgage for consideration, and that early in November a 
week or more was spent by Mr. Woods and Mr. Minty in set- 
tlement of the necessary documents. As will be scen, these 
documents accompanied the letter of November 14th, and 
eonsequently must have been fully prepared at that time. 
Dr. Rutherford also says that before the mecting the prin 
ciple of the guarantee was decided on. Iuriher, on Novein- 
ber 6th, as already stated, Dr. Waddell submitted to Mr. 
Clarke some modifications of his estimate of October 3rd. 
Two items are as follows : 

‘‘A, Proportionate expense for terminals. This should 
be omitted, because I find that. you will be able to make a 
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separate bond issue for the Edmonton terminals, and <z 
Ifart MeMurray the several terminals which you will iar in 
wil be in the nature of side tracks, and these will be counted 
in your mileage. 

‘“B. I find, as just indicated, that ae sidings will count 
in your total mileage, henee that item of expense also should 
be omitted from my estimate.”’ 

This was cight days before the matter had been discussed 
with the Minister of Publie Works, who, under the Railway 
Act, was the Minister having the oversight of Provincial 
Railways, yet on both of these points the final arrangement 
was as indicated by Dr. Waddell, though the Premier states 

that the second pomt was not determined at the meeting of 
November 14th. 

Mr. Cornwall’s agreement with Mr. Clarke, that he would 
transfer his interest in the Athabasca Charter and Syndicate 
made in June, in pursuance of which in July he executed the 
document before referred to, and Mr. Bowen’s letter to Mr. 
Minty on August 20th, in which he said they would get what 
they wanted, all indicate a belief on their part, as early as 
July and August, at least, that the desired assistance was 


‘practically secured. It does not follow that because the 


Minister of Public Works was not consulted before an under- 
standing was reached there was therefore soinething dis- 
honest in the negotiations, but it 1s a circumstanee justifying 
suspicion, that one or two ministers, without the knowledge 
of another, who would appear to be especially interested, 
should reach any sort of understanding with the promoters 
of an enterprise the carrying out of which involves a liability 
on the part of the Province of several million dollars, and 
then, by their words and conduct, lead him to suppose that 
nothing had been determined. The only material the mem- 
bers of the Government had on which to torm an opinion 
other than official documents, was that furnished by Mr. 
Clarke and his friends. Though the Premier and the Attor- 
ney-General, at least, had known since July that this appli- 
cation for assistance would be made as soon.as surveys had 
been completed, they took no steps to have a survey made or 
obtain any reliable information as to the cost of building 
such a railway, and they had noth*ag to rely upon except 
such evidence as might be submitted by persons who were ~ 
secking an advantage, and who were almost abso-— 


16 


7 ‘ 
a 
baw wetlin 0) matitairtf 
ok z fr. 3a } 
ai tng rk itv ane ra eis Et ‘= 
ieisatisia » 4 f Hew beat ni bt aoe we oe Oye 
‘le Sieg 
A J ms ‘ > 4 
ee 2 eee. a , 
Mf SOND ast gaictt+ 
ra ’ P 7 “~" ‘ 
bisorle oxi wingzs lo wrati = ft 7 ayes ee 


a 


y iw ‘3 gril wr by iw” ori w & “OW ¥ af 
¢.* : ‘ 

res vw « , Fan's 
4 wiht - J rb. 2197 9- ond : a ith nt ragyler 


SSH QaGeTTs fee ely a oy aes v6: i Sire wy Poowlindt 
Be Sine L oie ity ila W yd Berguitel on any 


at 
2 


7 
4 v 
- ¥ 


co 


4 war ne P I) - = % il “ * 
os ae ae ‘Sy 4a iv tating furoone On? oud 


d merit " I vy rf At+iyg b ee we We ’ ; 
ail} satel righ bevy ne livwitsa) ¢tt 
‘ Und dere Bl tolekivs 
iw a) ‘ Ls : ’ a = ee | * ; + ¢ : ‘ 
it; we DK SANA? OF anol mt obit 
if rsitol af nowakt «ht. I ait asl 
, " z iva @ GI & » 24%, i ‘ y) A he Bes 70100) Prinses Gb 
Filia ve My t4a7% 7 ( gy Mv; af of th fa 4 33 NRTA. iy ¥ inthe 
v ; 7 han j j ; J . : , : { ] : “, ; i] : LJ } 4 7 Try 5 -ied i] 
* ; f AB ’ « 4 a F| alliage a Zis ' ws Sarash Lig 4 ara Ww nay 
wa" ‘ Fi sd . , 
i +, ay Y hte 7. 7] ' . * ‘ ¢ a i F ] : 7 ’ 
sotikieiera fy agity atid puss in deere fie eelyyT. 
ssa THiS, tis Peon TH zs Te. Dilg (iv 


| wollot gion woot #1 wigs) Watisetg 
UEU0O IGM aw e407) Silda 7 ‘te Ty Tu imeht 
riotorod] eave eteds botoags ww ginlbouds 
voto A at Jt tad \aneiai bette Gd9 @i Ten risa 
134 nl THON ‘oiemint ov Be a dpvta iolonpene 
 LLapempes 0 OF thou Diag ari ‘W ‘orlune Te - 
; mT be ical to Moe tae Netee Rites 
i doisiw to rode 4% Yo 
7 moillior laiaven to sunivery wd ey 2G¢ aly no 
20G9G08:03 1 id bast Jjoobwos bas now ubult ee nd 
aM ON} Letotner yiuro wT Deaninrentedy stun ba si 
tO*nTG Th wi1d1 OF nother oo hha ail hy sents by ait. ae 
‘ue yd bode - ttt ae suce onal rai ie . 
ott oft bow topes ot dyes cade dini-hs 
, 1 suai it i tuft <li bs OAR vient bad, dew Din. 
; Dad LOVIN 22 a00N ait ohave-ad | hlito oly c, vty ae 
~* "9 obadi vovine at wvnut « are on toot 


te 7 sateen fft ¢ 


gibli lisse 205 809 ald of 8 oe 
“Pqrexd tooqare 


Q 4 ‘ Pee 
i all —— srt seh bene 


i." iting 7 oon r hoy at 


bE tadorsrott 


Sd 


i 
Inte strangers. The only evidence that the latter saw 
fit t6 submit was the two short reports signed by Mr. 
Goddard and Mr. Philips, and the estimate of Dr. Waddell, 
all of which appear to have been prepared for this purpose 
and were misleading, unreliable, and in many respects abso- 
lutely false; and, indeed, what was furnished to the Govern- 
ment as a copy of the report of Goddard, has the figures 
raised in several instances, indicating an even greater cost. 
These showed the probable cost of the railway, including 
equipment and ballasting, as about $26,000 or $27,000 a mile, 
and Mr. Cross states that $30,000 was mentioned by Dr. Wad- 
dell as a probable cost, though there is no doubt that Dr. 
Waddell was of opinion at that time that the work could be 
done for $17,000 a mile or less. The rate of interest on the 
bonds was fixed at 5%. The Premicr stated that the usuat 
rate recently had been 4%, but they decided on 5% in this 
case because ‘‘it Was a pionecr road, and had to go on the 
market in competition with roads that were guaranteed to 
run through prairie country, easy country, settled country.’’ 
Now it is quite evident>that a so-called pioneer road going 
into an unsettled country would have poorer prospects of 
making a revenue from traffic reeeipts than one going 
through a settled country, but that would appear to be a 
very poor reason for making the annual fixed charge against 
it one-quarter greater than against the latter. There seems 
no doubt whatever that the payment of the interest charges 
did not concern Mr. Clarke and his friends to any great ex- 
tent. Their purpose in asking 5% is frankly admitted by Dr. 
Waddell to have been to realize a higher rate on the sale of 
the bonds, and Dr. Rutherford and Mr. Cross both state that 
they considered the increased rate was justified for this pur- 
pose inasmuch as the road being a pioneer road through a 
new country, its bonds would not sell as well as those of one 
through a settled country. There scems little doubt that for 
the reasons stated as to the probabilities of revenue there 
would be reason for this view if the prospective purchaser 
had no other security than the undertaking itself; but there 
seems equally ag little doubt that the Provinece’s guarantee 
would be quite as valuable in one case as the other, and the 
character of the undertaking need not be considered. This 
explanation appears scarcely adequate. Mr. Cushing states 
that the rate of interest was not discussed at this mecting 
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while he was present, nor was the question of terminals. On 
the other hand, Dr. Rutherford and Mr. Cross deny this, and 
say these matters were all settled at this meeting. After ob- 
taining the letter above referred to, Mr. Clarke at once left 
KIidmonton and proeecded to England for the purpose of ar- 
ranging a sale of the bonds which were to be given. Before 
he had returned from England Mr. Minty, his solicitor, 
wrote him from Winnipeg the following letter : 


“OW, R. Clarke, Esq., “ Deo. 12, 08. 
‘* United States Trust Company, 
‘* Kansas City, Missouri. 


‘Re Alberta Great Waterways Railway Company. 

‘My Dear Mr, Clarke—Mr. J. K. Cornwall ealled upon 
me to-day, as he was in town, and had just had an inter- 
view with Mr. Rutherford. The latter is anxious te know 
that matters are proceeding satisfactorily. Naturally, he 
has taken you and your associates largely on trust, plae- 
ing confidence, as he does in Mr. Cornwall and your friend, 
but as a result he looks to Mr. Cornwall and your friend 
to see that he is not placed in a position of embarrass- 
ment; therefore, while he does not ask for details as to 
what you are doing, he wishes Mr. Cornwall to be able te 
assure him from time to time what the progress is. Mr. 
Cornwall states that he feels that he is in a position of re- 
sponsibility to Mr. Rutherford, and that he can utilize his 
position towards conveying to Mr. Rutherford such infor- 
mation as you may be able to give, and at the same time be 
able to advise you as to Mr. Rutherford’s personal views 
and anxicties, so that you may be able to meet them as far 
as possible. He suggested that he could com:nunicate with 
me from time to time, and that I could pass on the infor- 
mation to you, and that in like manner you could keep him 
informed through me.”’ 


“a 
n~ 


Mr. Minty states that by the expression, ‘‘your friend,’’ 
he meant Mr. Cross, the Attorney-General. There is no doubt 
as to the correctness of the facts stated in the first sentence 
of the letter, but Dr. Rutherford states that he said nothing 
to Mr. Cornwall that would justify what Mr. Minty says he 
repeated to him. Mr. Cross sees no reason why he should be 
referred to as Mr. Clarke’s friend. Mr. Cornwall, while not 
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denying the general effect of the letter, qualifies some of the 
statéments, and Mr. Minty admits he may have gone further 
than the facts warranted. The letter was written by a so- 
licitor to his own client on the same day that he had the in- 
terview with Mr. Cornwall, and though there may be infer- 
ences reported as statements, it is hard to understand how 
such a letter could be written without a general basis of fact 
similar to what is stated. The question then arises, why 
should there be any objection to the Premier communicating 
direetly with Mr. Clarke or Mr. Minty for any information 
he desired ? Why also should Mr, Cross’ name not be used, 
instead of his being referred to as ‘‘your friend’’? And why 
should he, the Attorney-General of the Province, be a friend 
of a man who, up to a few months ago, was unknown to him, 
and whom he had become acquainted with only as the pro- 
moter of an enterprise seeking a bencfit from the Province, 
whose interests it was Mr..Cross’ duty to protect ? No 
answer io these questions is forthcoming, This letter pro- 
duced a reply from Mr. B. R. Clarke, Mr. W. R. Clarke’s 
brother, admitting the mght of Mr. Cornwall and Mr. Ruth- 
erford to be kept advised, and stating that everything was 
going satisfactorily, according to reports from his brother. 

_ Mr. W. R. Clarke having made arrangements satisfactory 
to himself for the sale of the bonds, returned, and the 1909 
session coming on shortly after, he and Mr. Minty spent a 
eood deal of time in Mdmonton in connection with the legis- 
lation required to give effect to the arrangements already 
made. A good deal of anxiety was shown on behalf of Mr. 
Clarke that the least possible publicity should be given to 
the legislation effecting incorporation, which, being in the 
form of a private Act, required to be advertised. The session 
of the Legislature opened on the 14th of January, and in the 
speech from the throne announcement was made of the Goy- 
ernment’s intention to assist railway development in both 
the North and the South of the Province. During the ses- 
sion a bill to incorporate The Alberta and Great Waterways 
Railway Company was introduced, which, after having gone 
through the regular stages, was passed on the 24th of Febru- 
ary. During that session Acts were passed incorporating 10 
different railways, and all of the other nine were made sub- 
ject to all the provisions of the General Railway Act with the 
single exception of the provision for time of construction, 
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which was excepted from application in the case of two or 
three very short lines. In the case of this Company, how- 
ever, no less than 15 sections of the Railway Act, in whole or 
in part, were excluded from operation, one of these scetions 
being one which incorporated 53 sections of the Companies’ 
Act ag part of the Railway Act, the purpose of some of which 
was to require returns giving information as to the workings 
and the sharcholders of the Company, and of others to fix 
the habiities of shareholders and directors. OF these ex- 
cepted provisions was one which required that two directors 
at least should be residents of the Provinee. Others related 
to the acquisition of the road by the Province, in licu of 
which a single section appears in the Act authorizing the 
purchase of the road at a fair value, but without any provi- 
sion for giving effeet to the right to purchase. It is only fair 
to say, however, that Mr. Woods, the Deputy Attorney-Gen- 
eral, states-that without instructions, and on his own respon- 
sibility, he agreed to the exclusion of the operation of these 
provisions of the Railway Act from the draft Act of this 
Company, but he afterwards informed Dr. Rutherford and 
Mr, Cross, and stated luis opinion that the exclusions were 
unohjeetionable. The Railvay Act provides for the organ- 
ization of the Company when 20% of the capital has been sub- 
scribed and 10% thereof paid into a chartered bank in the 
Province. The Act in question fixes the capital stoek at 
$7,000,000, and authorizes the company to commence busi- 
ness as soon as $50,000 is subseribed and paid. The Act also 
authorizes the company to issue bonds to the extent of $40,- 
000 per mile, including branches and sidings. Of the other 
companies incorporated, though some were for the construc- 
tion of lines partly through the mountains and foothills, only 
one was authorized to issue bonds to a greater extent than 
$20,000 a mile, and that one was one in which Mackenzie & 
Mann were the incorporators, one of whose lines was to run 
to the summit of the Rockies, which was given power to Issue 
bonds to the extent of $25,000 per mile, but only in propor- 
tion to the length of the railway constructed or under con- 
tract. As already pointed out, the cost of the road had been 
represented to the Cabinet to be from $26,000 to $30,000 a 
mile; but in the Act which only three months before the 
Premier had Sphere ben ‘49 introduce, promote and submit 
for ratification,’’ power is given to create a Hability against 
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it of $40,000, or at the least one-third more than its supposed 
probable cost. The Legislature prorogued on February 25th, 
the next day after the passing of this Act, and on the even- 
ing of the 24th the Premier introduced resolutions, followed 
by bills, to provide for guaranteeing bonds of the Canadian 
Northern Railway, not exceeding $13,000 per mile, of certain 
specified lines, payable in 30 years with interest at 4%, sueh 
lines to be constructed to the standard of the main line of the 
Canadian Northern, and of the Grand Trunk Pacifie branch 
lines to the same extent, and the lines to be constructed to 
the same standard. One of the Canadian Northern lines 
guaranteed was from Morinville to Athabasca Janding, a 
distance of 65 miles. If this line were built in a straight line, 
-and the Alberta & Great Waterways similarly built in a 
straight line to the west. end of Lae-la-Biche, they would be 
only about 12 or 15 miles apart at Morinville, and about 30 
miles apart at Athabasca Landing. The character of the 
country through which they would pass would therefore 
probably be much the same. The evidence indicates that the 
line of the A. & G. W. as actually partly constructed is even 
further West than the straight line, and consequently nearer 
to the Canadian Northern line. The money reeeived from 
the sale of the bonds in both cases was to be deposited to a 
special account in the name of the Provincial Treasurer, and 
paid out to the Company monthly as the work progressed, on 
the certificate of the Gevernment engineer, A similar reso- 
lution and Bill were introduced in respect of the Alberta & 
Great Waterways Railway, authorizing the guarantecing of 
its bonds to the extent of $20,000 per mile, including 
branches and sidings, and to the cost of the Edmonton 
terminals, but not to exceed $400,000, the mileage not to ex- 
eeed 350 miles, the bonds to be repayable on January Ist, 
1959, and to bear interest at 5%. The moneys received were 
to be treated as in the other cases, but at the option of the 
company they might be paid upon the completion (exeept as 
to ballast) of every section of ten miles of railway line, and, 
on completion of all the lines and terminals, any balance in 
the bank was to be paid over to the company. All of the 
resolutions and bills passed through all the stages at the 
evening session. On the following day there was a morning 
session before the prorogation, which took place in the after- 
noon, and at that morning session a Statute Law Amendinent 
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Awt received ily second and. third rerdings. Wis Aet dealt 
With mumerous Acts which were being amended, and 
amongst others was an amendment to the Railway Aet, sub- 
stifuting “the Chairman of the Executive Counsell’ for the. 
Minister of Publie Works,’’ and ‘Office of the Chairman 
of Exeeutive Council’? for “Publie Works Department.” 
The effeet of this was to transfer the oversight of railways 
from the Minister of Pubhe Works to the Premier. At this 
time the Chairman of the Executive Council had no engineer- 
ing or office staff whatever, the only engineering staff of the 
Government being in the Department of Pubhe Works. Such 
continued to be the case through the whole of the year 1909. 
A dissolution folowed the prorogation on the 25th February, 
1909, and a general Provincial Election was held in March, 
resulting in the Government being sustained by a very large 
majority. On March 30th, Mr. Clarke telegraphed from New 
York to Mr. Minty at Winnipeg: ‘‘Friend has already 
started cast. My information indirect. Will wire when news 
more definite, but know will need you soon,.’’ Mr. Minty 
says that he understood that the telegram referred to Mr. 
Cross, and on the same day, which was Tuesday, he rephed 
by letter, in which he stated : ‘‘I saw Mr. S. B. Woods and 
‘Mr, O. M. Biggar here on Saturday. At that time they 
‘* seemed to have no definite knowledge of Mr. Cross’ move- 
‘* ments, but seemed to feel that he would be leaving Hidmon- 
‘* ton in order to get away from election worrics, and that 
‘‘ his movements might be either to Honolulu, California or 
‘* elsewhere. I am therefore not at all certain that Mr. Cross 
‘* has started east yet.’’ 

The coneluding sentence suggests the expectation on the 
part of Mr. Clarke and Mr. Minty that Mr. Cross was going 
east, though it might be announced that he was going to 
Honolulu or California... Mr. Cross says that as far as he 
remembers he had no arrangements with Mr. Clarke, or any 
one for him, to go east to mect him. Ue did, however, as a 
fact, leave for the cast about the date of the telegram, and 
went to New York, where Mr. Clarke called on him at his 
hotel, though, Mr. Cross says, without any prearrangement 
on his part. Myr. Cross states that Mr. Clarke wished him to 
vo with him to Ottawa to introduce him to the members of 
the Dominion Government in furtherance of his desire to ob- 
tain a subsidy from the Dominion for the railway. Later in 
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the month of April Mv, Clarke, with Me. Minty and Dr. Ruth- 
erford and Mr. Cross, met in Ottawa, and Mr. Cross intro- 
duced Mr. Clarke to some of the Dominion Ministers. Short- 
ly after this Mr. Clarke went to Mneland again and arranged 
a sale of the bonds to the London and Paris houses of Mor- 
gan. Before leaving, however, on the 8th of May he wrote 
Mr. Minty a Ictter, in which he stated: ‘‘ It is my plan to 
‘“ yeeeive from the Bond Syndicate, which must pay various 
small commissions, to bankers, brokers, ete., another and 
larger commission for a consideration adequate to the 
syndicate. In so far as the Trustee is concerned, he need 
know nothing about this commission, for he would reeecive 
the net proceeds of the bonds from the manager of the 
Bond Syndicate. But my commission would be a large 
one, 10% to 15%, and with the understanding on the part 
of the Bond Syndicate that the money would go into the 
work. The reason for receiving the money in this manner 
would be sufficient to satisfy the Bond Syndicate. What 
I would like to know is, whether an arrangement of this 
‘* kind would be illegal as regards the Government, tiie 
‘“ Guarantee Act, ete.”’ | 


Mr. Minty replied on the 11th May advising that the pvo- 
posed plan was not feasible, pointing out that the Act. re- 
quired that ALL moneys realized by the sale of the bonds 
should be paid by the purchaser into the approved bank to 
the credit of the Provincial Treasurer. He points out, how- 
ever, that ‘‘ the Government is taking the chances of the 
‘* price at which the bonds are sold, being made such that 
‘* the purchasers will pay the expenses, ctc.; but they know, 
‘* on the other hand, that vou could not venture to risk the 
‘* placing of the bonds at less than the full market price, lest 
‘* you should thereby be destroying the eredit of the Com- 
‘‘ pany and of the Government.”’ 


After Mr. Clarke’s return from Ingland, some corre- 
spondence passed, and early in September, Mr. Clarke and 
Mr. Minty came to Edmonton, accompanied by Mr. Me- 
Arthur and Mr. Fisher, his solicitor, and also solicitor for the 
‘Morgans. Certain details of the transaction were considered 
and finally settled, and on the 12th of September, just prior 
to his departure for Winnipeg, Mr. Minty wrote the follow- 
ing letter to Mr. Woods : 
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‘“ Edmonton, Alta., Sept. 12th, 1909. 
My Dear Woods—The plan of campaign is for the 
Premier to leave on Monday for the east, and be away 
until about the Ist October. We also go east. Therefore 
the matters can most expeditiously be ces out there, 
What I therefore propose is : 

“1. To have all requisite Orders-in-Couneil passed be- 
fore the Premier leaves, giving lim in his appropriate 
capacities powers to close out all details while east. 

"2. To have the mortgage printed in Winnipeg as soon 
as L arrive. The printed form will be executed. Pending 
time of exeention, copies will be sent to you for checking, 
and to Sir Frank Crisp for his final sanction. Sir Frank 
will cable his approval, and by that time I hope all will be 
in readiness for immediate execution. Myr. Fisher will. 
then cable that the documents and bonds are duly exe- 
cuted, and the bonds will be deposited with P. Morgan & 
Co.’s agents against the deposit in England of the pro- 
ceeds, to be as soon as banking facilities permit transferred 
to Canada. Sir Frank will also doubtless ask for a 
copy of the O. C., so I want one as soon as possible for Mr. 
Iisher to send him. : | 

‘* 3. To incorporate the Construction C PLD aL, which 1 
shall do forthwith while cast. 

“4. To organize the Construction Company, which 1 


ee 


‘shall do when cast. 


Ct SON a 


5. To take out a license for the Construction Com- 
pany, which will be done practically simultaneously. 
‘6. To organize the Railway Company, which will be 
done here by my agents. 
“7, Then the Directors of the Railway Company will 
while east (upon a wire from my Edmonton Agents that 
the formal organization of the Railway Company is com- 
plete), meet and authorize the exeeution by the President 
and Secretary of (a) the Agreement with the Govern- 
ment, (b) the bond mortgage, (¢) the bonds, (d) the 
Agreement with the Construction Company, and the Con- 
struction Company Directors will likewise meet and auth- 


‘ orize the execution of the same agreement. 


‘3. Therer ipon the Premier, and Railway Company Of- 
fieials will execute (a) the Agreement, es thie Morty: Ze,” 


_(¢) the Bonds, : 
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‘ You will appreciate the fact that the Directors and 
Officers of the Railway Construction Company will be so 
selected as to enable them to act at any place where Mr. 
Clarke and I may be, although the formal shareholders’ 
meetings will be held at Hdmonton and Winnipeg by dum- 
mies, 7 | 
ASO ane isthe will aNate how we have to bring the threads 
together quietly at some convénient place in the east, and 
why your part of the matter will need some adaptation to 


phe conditions, 


' At the present moment your part of the plans stand 
thus : (a) The Mortgage is settled, but the Trust Com- 
pany is not chosen; (b) the Building Agreement is settled 
Mr. Cross haying concurred in omitting the clause that 
we agree that the Railway shall cost $20,000, and in re- 


‘taining the clause that as each 10 miles is completed, ex- 


eept as to ballast, we get $200,000. 


“herefore [ suggest that before the Premier leaves to- 


‘morrow you have passed: (a) An-O. C. approving the 


mortgage and authorizing the President-in-Council (Mr. 
Rutherford) to execute it. I would suggest that no refer- 
ence be made to the Trust Company, but when it settles 
upon it the name can be filled in ex post facto or nune pro 

tune (whichever latin phrase is suitable) by you on a 
wire from the Premier, ‘This will enable us to send Sir 
Wrank Crisp now a complete copy of the Order-in-Couneil 
and relative Mortgage. (b) An O. C. authorizing My. 
Rutherford, as. Provincial Treasurer, to execute now 
printed bonds in the form in the mortgage without cou- 
pons, to be hereafter replaced by engraved or lithographed 
bonds and coupons, to ve then executed by him or the then 
Provincial Treasurer. (¢) An O, C. authorizinig the Con- 
struction Agreement, and directing its execution by the 
President of the Council. The specifications will be at- 
tached. These will either be approved now by Mr. Ruth- 


erford absolutely or else tentatively, subject to confirma- 


tion by Mr. Jones. If the latter, I would recommend that 
the O. C. be unqualhtied in form, but that Mr. Rutherford 
should delay executing the agreement until he gets a wire 
from Mr. Jones. A copy of the agreement and specifica- 
tion could be retained here aud the original taken by My, 


Rutherford, so that upon receipt of Mr. Jones’ wire, Mr. 
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‘“* Rutherford could sign the contract in the east, (d) An O. 
: . approving of the Traders Bank of Canada as bankers, 

, better still, leaving the name of the bank blank, go that 
Me Rutherford eould wire the name when selected. Thia ~ 
is not so important for the moment if Mr. Rutherford were 
to return promptly after signing the papers, for by the 
time the moneys were being taken over in England he 
could be back and able to pass the Order-in-Couneil then, 
and wire the name and authority to Mr; Fisher for him to 
transmit to P. Morgan & Co. Yet I would recommend the 
passage of the O. C. in blank now in order that we may 
have the present control of all possibilities that might by 
any chance make a delay hereafter. I shall keep a copy of 
this, so that we ean refer to our programme. 

‘* Tf you concur in the above, please have Mr. Rutherford 
take with him—(a) Certified copies of the various Orders- 
in-Couneil for Mr. Fisher and myself. (b) Such copies or 
evidence as will enable him to know that the printed mort- 
gage and bonds I produce to him for execution are agreed 
upon. This may be adequately met by your telegraphing 
him hereafter when you receive the printed mortgage that 
it is in proper form, and that the bonds are to be in the 
form contained in it. (c) Engrossed copies of the Con- 
struction Agreement, including specifications. 
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‘¢ Yours faithfully 
‘* (Sed.) Get MINTY 


The paragraph stating that Mr. Cross had agreed to elim- 
inate the clause requiring the company to build a road cost- 


ing $20,000 a mile, besides suggesting that he was the min- 


ister negotiating on behalf of and representing the Province, 
shows that at that time his attention had been drawn to the 
fact that there must have been good reason to think that the 
road could be built for less than $20,000 a mile, or the com- 
pany would not have asked to be relieved of that term, and 
the company was in addition seeking to obtain a subsidy 
from the Dominion, and, as already indicated, had obtained 
an introduction to the Dominion Ministers, if no further 
assistance from Mr. Cross for that purpose. 


The original of this letter Mr. Woods subsequently took 
from the Department files and destroyed. This he said he 
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‘ 
did in Mr. Minty’s interest, and poea nap he considered he 
letter a private one to himself. The ‘‘plan of campaign’’ 
proposed by Mr. Minty was not given effect to, and later the 
company organized in Edmonton in October, two organiza- 
tion meetings being necessary, owing to some informality 
about the first. 

The fifty thousand dollars of capital stock required to be 
subscribed and paid up in full was subscribed for by Mr. W. 
R. Clarke $40,000, B. R. Clarke $5,000, Wm. Bain (Mr. 
Minty’s brother-in-law) $1,000, and Mr. Minty $4,000. Mr. 
Bain and Mr. Minty never paid anything on their shares, 
and simply held them as nominees of W. R. Clarke. Not a 
cent of money was actually paid on this stock, though the 
certificate of the managers of the Merchants Bank was pro- 
duced showing the sum of $50,000 to the credit of the com- 
. pany. This-was arranged by an overdraft permitted Mr. 
Clarke, by. which he drew his cheaue for that amount and 
deposited it to the eredit of the company, with the under- 
standing that no money should actually be paid out of the 
bank. The arrangement was carried through by means of a 
resolution being passed, as soon as the company was organ- 
ized, direeting the payment to W. R. Clarke of the $50,000 
on account of fees, expenses and disbursements, followed by 
the issuing of the company’s cheque to Mr. Clarke, and its 
transfer to the bank to meet the overdraft. After the or- 
ganization the formal agreement was entered into with the 
Government and the mortgage executed. Everything had 
been settled at this time except the specifications. Mr. Cush- 
ing submitted specifications which he had prepared by the 
engineers of his department, which were, however, rejected 
as being too severe. The standard to which the road is to be 
built, instead of being made that of the main line of the 
_ Canadian Northern as in the ease of the other guarantecs, is 

‘that of the Crow’s Nest Pass Railway, between Lethbridge 
and Kootenay Lake, and the witnesses all agree that what 
was meant was the road as it was originally constructed 
some fifteen years ago. he specifications are admitted by 
Dr. Waddell to be for a very low standard of road, and he 
stated that he proposed to build a road which would cost 
$1,000 or more a mile more than one built to the standard of 
these specifications, Mr. Cushing also, by letter to the Pre- 

nier, suggested that the agreement should provide for pay- 
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ment of the proceeds of the bond issue only up to the actual 
eost from month to month. This was not done, however, and 
the company was given everything to the tenn authorized 
by the Act. The agreement entered into required the Com- 
pany to build at least 350 miles of railway, including 
branches and sidings, and terminals at Edmonton to cost at 
least $400,000, in both cases being the limit of the guarantee 
authorized by the Act. It does not in terms agree to guar- 
antee the bonds, but a bond was executed for $7,400,000, 
which is the largest amount authorized by the Act to. be 
guaranteed, and this bond was guaranteed by the Premier 
in his capacity as Provincial Treasurer. It may be observed. 
here with reference to this that when the resolution and 
Guarantee Act were under discussion in the Legislature the 
Premier stated that the first fifty miles of road would be 
easy to build, and on objection to the largeness of.the guar- 
antee in that event, further stated that for that portion of 
the road the guarantee would be only to the extent of the 
cost, With a maximum limit of $20,000 per mile. The agree- 
ment provided for the payment to the company of the pro- 
eeeds of the bond issue in accordance with the second alter- 
native provided by the Act, namely, on completion of each 
ten miles without ballast. 

These arrangements being completed, Mr. Clarke and 
Mr. Minty proceeded to New York to complete the bond 
sale. By Mr. Clarke’s arrangements with the Morgans this 
was to be done not later than November Ist. Mr. Woods 
and Mr. Macleod, the Deputy Provincial Treasurer, accom- 
panied them to look after the interests of the Provinee. Mr. 
Cornwall and Mr. Cross at this time were both in the east, 
“Mr. Cornwall in New York and Myr. Cross in Toronto. Mr. 
Cross arrived in New York on Monday morning, Ist of No- 
vember, the day on which the transfer was made. He and 
Mr. Cornwall state that he went to New York in response 
to a telegram from Mr. Cornwall suggesting that he should 
‘eo down and see a New York election. Myr. Cross says that 
it was not known in Edmonton that he was going to New 
York, but on the 80th October, Mr, Thom, Mr. Cross’ pri- 
ute secretary, in answer to an inquiry from Mr, Woods as 
to Mr. Cross’ whereabouts, wired ‘to Mr. Woods: ‘‘Cross 
intends being in New York Monday morning, and likely. 
stay for a week.?? Mr. Cross does not know how Mr. Thom 
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got the information from which he sent the telegram, and 
Mri Thom can throw no further light on it except to say 
that he got it by inquiring from someone. Mr. Cross says he 
knew nothing about the transfer of the bond, and was sur- 
prised to see Mr. Woods and the others there. Mr. Cornwall 
had been in New York several days, and on the 30th October, 
in answer to an inquiry, he received a telegram from Dr. 
Waddell telling him that Mr. Clarke would arrive at the 
Manhattan Hotel, New York, on Monday morning. Ile says, 
howeyer, he knew nothing about Mr. Clarke’s business in 
New York, nor when he saw Mr. Woods and Mr. Macleod 
did he make any inquiry as to the reason of their presence 
there, nor did he learn what it was. 

A few days after the completion of their business in New 
York, Mr. Clarke again went to Kngland, but was gone only 
a few weeks, Shortly after his return he paid Mr. Cornwall 
the sum of $12,500, spoken of before in connection with the 
arrangement respecting the steamship enterprise. One- 
quarter of the purchase price of the bonds was paid on the 
Ist of November, and went to the credit of the special ac- 
eount in the bank in due course. The remainder was paid in 
three further instalments of one-quarter each at the begin- 
ning of December, January and February following, and 
deposited in the same way.. The bonds were declared by 
Mr. Clarke to have been sold at par, and the amount which 
was paid was exactly the face value, together with interest 
on the three deferred payments. This money is now in the 
banks, and it is quite clear that no one has received any of 
it, Wf it comprises the entire proceeds of the bond sale it is 
also clear that no one has received any portion of the pro- 
eceds of the bond sale. !t has been seen, however, that My. 
Clarke did intend to retain a substantial Gomimission out of 
the proceeds, but was advised by his solicitor that he could 
not legally do it. It will be noted, however, that the letter 
of advice contained a paragraph which to a shrewd man 
might indicate a way in which his purpose might be accom- 
plished to some extent by making an actual sale to a pur- 
chaser at a price less than the market price, under an ar- 
rangement with him for a consideration, though not a com- 
mission, a very natural way being by a division, in such pro- 
portions as might be agreed, of the difference between the 


sale price and the price to be obtained when the bonds were 
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sola on the open inarket, The letter intimated that this 
could only be prevented by a desire to keep up the credit of 
the Company and the Provinee. If such a desive were lack- 


ing then there would be nothing in the way if a suitable ppr-. 


chaser could be found. Im March of that year the Proyinee 
had sold in England, through the medium of the Imperial 
Bank, an issue of $2,000,000 of 4% 30 or 40 year bonds of the 
Provinee. The price realized was 9758 per cent. There were 
eertain small charges, amounting in all to % per cent., for 
bank commission, but they need not be considered, far they 
were for services such as were performed by Mr. Clarke in 


respect to the railway bond issue. It would appear, there-— 


fore, that if 4% bonds of only 30 or 40 years’ duration would 
sell for within 2384 of par, 5% bonds of 50 years should bring 
a good deal more than par. There is evidence, too, that 
these bonds were worth a good deal more than par, for on 
the 9th November they were offered in London for public 
subscription by the house of Morgan for 110, payable in in- 
stalments up to the 1st March. The prospectus states that 
even at this rate they yield 41% per eent., allowing for re- 
demption at par at maturity. This, it will be scen, is a good 
deal higher rate than the purchasers of the Provincial bonds 
would realize. 


between the sale price to and the sale price by the Morgans, 
or $740,000, and the evidence indicates that 8% would be 
the outside limit of a legitimate broker’s charge for under- 
writing. Some evidence was given as to the difference be- 
tween the ordinary rate and Canadian terms, and that ‘‘par 
Canadian terms,’’ at which rate the bonds were sold by 
Clarke, was equivalent to about 103%. This difference was 
not explained, but it appears that for convenience of caicu- 
lation, securities in American currency are quoted on the 
London Stock Exchange at the rate of $5 to the pound, in- 
stead of $4,863. This would be a difference of 2% on the dol- 
lay, and is the probable explanation of that difference. It is 
quite immaterial, however, for in the sale of the Provincial 
issue, and in both sales now being considered, the pound is 
reckoned at $4.862. It may be said that a reputable house 
would not lend itself to a scerct arrangement such as sug- 
gested. That may or may not be the ease. It may, however, 
he noted that the prospectus issued by it above mentioned 
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states that ‘“‘The net proceeds of the present issue will be 
applied to the construction and equipment of the said vail- 
way and terminals,” This is very far from being an aceur- 
ate statement of the fact. Under the terms of the agree- 
ment the proceeds are to be paid upon the construction of 
the road in ten mile sections without ballast or equipment, 
aven though it may not take half the sum to accomplish such 
construction. 

Then, under the terms of the agreement, all of the money 

remaining on completion of the road is to be paid out to the 
company, who are to receive $20,009 a mile for each ten 
miles as completed. Consequently any premium obtained on 
the sale of the bonds would be the property of the Company, 
but would simply be in the bank until the completion of the 
road, and the Company would lose interest. Assuming that 
the road would be built, the Province would have no interest 
whatever in any premium. In that view it might not seem 
anything very improper to make an arrangement which 
would prevent that loss without injuring anyone. 

The short trip of Mr. Clarke to England after the com- 
pletion of the sale in New York through the Morgan’s 
agents there also lends color to the view that the matter was 
not closed. . The faet aiso that soon after he was able to pay 
Cornwell $12,500 shows that he had some available money 
at that time, for though he was spoken of as a man of means 
-and of financial standing, there is no evidence of his having 
made any substantial payment, larger at least than that re- 
quired for:the purchase of the option, up to this time. Of 
course, with the bond issue in the bank there would be Httle 
difficulty for him to obtain an advance from a bank, and 
possibly this money was obtained in this way, for we find 
that on the 29th November the Company negotiated a loan 
of half a million dollars from the Royal Bank, of which, 
however, he only received one-half. With this sum and one- 
half of the difference between the two selling prices, he 
would still have available considerably less than the 10% or 
15% which he proposed to obtain. On a question of prob- 
abilities one has to consider which is more improbable, that 
such-an arrangement should be made or that Mr. Clarke, a 
man whose life experience had been chiefly with financial 
institutions, of several of which he was President or Vice- 
President, and who would therefore not be likely to be de- 
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ecived, should allow the bonds to be sacrificed to the extent 
of from half to three-quarters of a million dollars. Almost 
bnimediately after the sale of the bond issue a Construction 
Company which had been in contemplation for some time was 
formed for the purpose of building the road, ‘This company, 
with a capital of $500,000, was formed under the Dominion 
Companies’ Act on the 12th day of November, 1909, the first 
incorporators being Mr. Minty and others from ‘his office. 
Their interests, which were only nominal, were subsequently 
transferred to Mr. B. R. Clarke, who at the time the evidence 
was taken was nominally the only person interested. This 
company made an agreement with the Railway Company 
whereby it agreed to build the road, and in consideration all 
the proceeds of the bond issue, all of the capital stock, and 
all the other assets of the Railway Company were trans- 
ferred to it. Mr. Minty stated that Mr. W. R. Clarke had‘no 
interest whatever in it, and that his whole intcrest was lim- 
ited to the $50,000 of stock subscribed at the time of organ- 
ization. This seems most unlikely, and, indeed, we find that 
on the 11th October, 1909, when there were negotiations with 
Mr. J. D. MeArthur to get him into the Construction Com- 
pany, im answer to objections that Mr. W. R. Clarke, being a 
director of the Railway Company, could not be interested 
legally in the Construction Company, Ma. Minty wrote to 
Mr. Fisher, Mr. MeArthur’s solicitor, a letter in which he . 
stated: ‘It is indispensable to our arrangement that the 
‘* Construetion Company shall reeeive the stock and there- 
after divide it up with Mr. W. R. Clarke. The position would 
“be more open to question, im my opinion, if we resorted to 
‘so obvious a subterfuge as to arrange that the person now 
controlling the railway should end up as a result of the 
transaction with only 500 shares of the Railway Com- 
pany. No person would beheve that he would give away 
every interest and be satisfied with only 500 shares 5 out of 
fan, 000.”’ 

As Mr. Minty points out, such a conelusion is quite be- 
yond belief. The fact is also that Mr. W. R, Clarke con- 
tinued to be the active person in control, his brother, B. lh. 
Clarke, not appearing in that capacity at all, The Construe- 
tion Company up to the ART Ss of the evidence had not 
become registered in the Province, as required by Provincial 

law. Certain work, however, had been done on the proposed 
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from Edmonton to on MeMurray had been eleared? “NY Morven 
portions of it graded, though the plans had not been fled or 
the route approved by the Province, as required by the Rail- 
way Act, |The evidence shows that this route, while not 
passing through as good a country for settlement as cither 
route previously surveyed, permits of construction at less 
expense. The actual distance of this route, together with 
the branch to the east end of Lac-la-Biche which has been 
surveyed, is from 285 to 300 miles. Dr. Waddell says that 
at the time of the negotiations the length was discussed, that 
the main line survey showed a distance of 268 miles, and 
adding the branch lines and sidings, it figured out to about 
335. The sidings provided for by the agreement are 1,800 ft. 
for each nine miles, which would make about 12 miles on a 
line of 800 miles. Consequently the present line with 
branches and sidings complete would be something less than 
315 miles, while 885 was the figure mentioned on the discus- 
sion. <A straight line as shown on the Government maps, 
which were available at the time of the negotiations, from 
Hdmonton to the west end of Lae-la-Biche and thence to Fort 
MeMurray is about 235 miles, and a straight line along Lac- 
la-Biche is about 25 miles, making a tetal of 260 miles. 

~ Having reviewed at some length the principal facts and 
circuinstances which seem to have a bearing on the subject 
matter of the inquiry, it is necessary to estimate their value 
taken together as evidence in support of the conclusion im- 
puted by the terms of the resolution referred to in the Com- 
mission. It will be seen that the only members of the Gov- 
ernment or of.the Legisiature against whom the evidence 
casts any suspicion are the then Premier and Attorney- oe 
eral and Mr. Cornwall. With reference to Mr. Cornwall, 

is admitted that he received $14,500, and expects $10, a 
more Ae Myr, Clarke, which is all attributable directly to 
Mr, Clarke’s railway and his contract, and to that extent at 
- Jeast he was directly interested in the enterprise. As regards 
the negotiations, the contract and the bond sale, he professes 
a profound ignorane, Ie has stated that, in season and out 
of season, he has tried to interest everyone in the project of 
a railway to Fort McMurray. In March, 1908, he states that 
he is satisfied that a bond guarantee can be obtained from 


the Provincial .Government; and yet, from a couple of 
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montis later, When Mr. Clarke assumes the interests ‘of the 
Athabasca Syndicate, if one is to accept his evdienee, he 
seems to have lost all interest in the matter. He says he did 
not know what progress was being made, and.made no in- 
quiries, and did not concern himself in any way. In view of 
the interest he professed in the country, the anxicty he had 
displayed in trying to get a railroad built, and his financial 
interests that would be affected by suzh a road, it is difficult 
to understand such a frame of mind. The taking of an in- 
terest in the progress of the enterprise would have been no 
indication of anything improper, but the denial of such in- 
terest might suggest that there is something to be concealed. 
These suspicious circumstances, however, point to no definite 
conclusion; and he has denied that he received any other 
benefit, or was interested in any other way in the enterprise, 
and it must be held that the evidence does not establish the 
contrary. 

It seems necessary, then, to tconsider what the effect 1) 
the evidence is towards establishing whether the Premier or 
Attorney-General was or is interested in the enterprise. /It 
will be apparent from the relation of the facts that little if 
any distinction can be made between the two except that Mr. 
Cross seems to have been more closely in touch with Mr. 
Clarke. The evidence shows that in the summer of 1908, 
when encouragement of assistance by way ofa guarantee of 
bonds was given to Mr. Clarke, who was an absolute stranger 
from the United States, who had no interests whatever in 
this Province, only a few months had elapsed since the Atha- 
basea Syndicate, composed almost entirely of western men, 
had been refused any assistanice, although they had asked 
only for a guarantee up to the cost, but not to exceed $13,000 
a mile, with interest at 4%, and had shown facts indicating 
a strong probability that they could earry out the enterprise. 
he letter of the 18th October, 1907, indecd asked for a guar- 
. untee of only the interest on ua bonds, the amount of which, 
however, was not specified, but the letter was aecompanied 
by their engineer’s estimate, showing the cost of building 
the road as $16,160 a mile, including $1,000 for ballast, $650 
for sidings, $1,000 for terminals, and $1,500 for equipment, 
It suggests that 10% should be added for contingencies, and 
if there were any special bridging (which there is not, ag the 
evidence shows) it might come up to $20,000 a mule. It would 
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be a fair assumption that in furnishing an estimate such as 
this-on an appleation for a guarantee, the engineer would 
not err in making the estimate too low. ‘This letter was pro- 
duced‘ to the Commission by the Premier after a copy had 
been furnished by the Syndicate.: When the negotiations 
were resumed in October, or thereabouts, not a year after 
the receipt of this letter and estimate, Mr. Clarke was still 
the stranger he had been, but he got a promise of assistance, 
and assistance far beyond what had ever been asked for be- 
fore. A guarantee of $13,000 a mile at 4% had been asked 
for, and $20,000 a mile 2 5% was given to this Company. 
Sidings and terminals had been included in the former re- 
quest, but special provision was made for them here, increas- 
ing the mileage guarantee by $1,140 for the terminals, guar- 
anteed at $400,000, and by $750 for the sidings, if only the 
minimum sidings are built. The evidence shows that the tcost 
of sidings may be less, but seldom is more than half the aver- 
age cost per mile of the general line. In the guarantees given 
to the Canadian Northern and Grand Trunk Pacific no spe- 
cial provision is made for sidings or terminals. his Com- 
pany is permitted to sell all its bonds before the expenditure 
of anything on the road, This involves, of course, a consid- 
erable loss of interest on the capital while it is lying idle be- 
fore it is actually earned. The roads guaranteed for the 
Canadian Northern are chiefly roads authorized to be con- 
structed by the Company already referred to as incorporated 
by Mackenzie & Mann, under the name of The Alberta & 
Midland Railway, and under the Act of Inworporation, as 
already mentioned, bonds can be issued only in proportion to 
so much of the line as is actually constructed or under con- 
tract. The same restriction is imposed by the Dominion Act 
which authorizes. the Grand Trunk Pacific branch lnes 
which the Provinee guaranteed. ‘he payment is made to 
this Company, ag already indicated, upon completion of the 
road without ballast, in ten mile sections, with the result 
‘that at the end there may be an unballasted road, with the 
whole $7,000,000 paid over and no security for operation or 
even equipment or ballast except a company which has not 
a dollar in its ea hees and has transferred all of its stock 
ind assets. 
On Dr. Rutherford’s attention being called to this pos- 
sible consequence, he justified the provision by saying that 
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the road must be operated as 50 mile sections were com- 
pleted. It is perfectly true that the Act of Incorporation 
provides that this shall be done, but while it provides no 
penalty for failure to comply with this term, it may also be 
pointed out that-all of the proceeds an be withdrawn before 
a single mile of road is completed, because, as is already 
shown, the money is paid out, under the terms of the statute 
and agreement, ‘‘upon the completion (except as to the bal- 
last),’’ which elearly indicates that ballast is necessary be- 
fore the road is complete in the contemplation of the Legis- 
lature, and consequently before the Company can be called 
in to operate it. 

As to the mileage, even Dr. Waddell put it at 335 at the 
outside, but for some unexplained reason it was put in the 
agreement at 350 exactly, thus involving the building and 
the paying for at least 15 miles on Dr. Waddell’s then show- 
ing, and 30 to 50 miles as shown by actual work on the 
ground, of road quite unnecessary for the carrying out of the 
undertaking as disclosed by the documents, and the draft 
Act referred to suggests that if the Legislature had approved 
it might have been put even higher. It is apparent that the 
effeet of these coneessions in cach ease is to increase the 
amount of money which the Company is to receive, and to 
make it available as soon as possible without in any way in- 
creasing the benefit which the country is to receive in return, 
and without regard to the cost of the road, it is to be paid out 
to the Company in stuns of $200,000 for eatch ten miles econ- 
structed without ballast, the cost of which, as indicated by 
the evidence, would be much less than that sum, it being 
placed at about $16,000 a mile by Mx. Goddard, who, being 
the Company’s engincer, would therefore naturally not be 
likely to place it at too low a figure, and who is the one wit- 
ness who is able to speak from personal knowledge of the 
conditions. Tig estimate, too, includes $1,363 a mile for con. 
tractor’s profit, and ij ig for the general line, the sidings being 
estimated at something under $10,000 a mile. And after all 
this the surplus, which, if the bonds had been sold at their 
actual value, would have been about ‘half a million dollars, 
is to be given to the Company. The standard fixed, too, is 
that of a read not now existing, and therefore very hard to 
determine, and, as the evidence shows, caigee Bea of a low . 
elass, Whereas in the other te ases the standar d set is that of 
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a modern road of recognized standard. The explanation 
offered for this is that the specifications which were adopted 
were those furnished by Mr. Mann as the original specifica- 
tions for the Canadian Northern main line, in which the 
Crow’s Nest is given as the standard, May. Mann in his letter 
subinitting these specifications points to many defects, some 
of which are immaterial, in the case of roads subjeet to the 
Board of Railway Cominissioners of Canada, which has its 
own regulations. No provision is made to remedy these de- 
fects in the speieifications accepted, but perhaps the infer-- 
ence of lack of care is justified quite as much as that of in- 
tention to favor the Railway Company. 

Unfortunately, in the absence of Mr. Clarke as a witness, 
no estimate can be placed on his personality or persuasive 
powers. But the fact that intelligent men acting as trustees 
make an agreement with a stranger for work to be done by 
him, and make concessions vastly in excess of what were 
asked by others for the same work, and of what are granted 
to others for similar work, and with absolutely no knowledge 
of the cost of the work to be done other than that offered by 
the other party to the contract, may reasonably give rise to 
the suspicion that they have been actuated by some motive 
other than regard for the interests 1¢ was their duty to pro- 
tect. The imputation of the words of the resolution of the 
Assembly set out in the Commission is that that motive is 
personal interest, Many of the facts and circumstances re- 
lated are consistent with such a conclusion. he suggested 
intimacy between Mr. Clarke and Mr. Cross, and the pro- 
ceeding with the building of the road without having ful- 
filled the legal requirements, suggesting a relationship, war- 
ranting the belief that the Government will approve of what 
ig done, are also consistent with this view. But the facets are 
consistent with other conclusions, and in addition to that 
fact, direct testimony is given by both Dr. Rutherford and 
Mr. Cross explicitly denying any personal interest whatever, 
and it cannot be said that either the evidence itself, or the 
manner in which it was given, furnishes any reason to doubt 
its correctness, and the only ground for rejecting it would 
be because the circumstantial evidence is in conflict with it. 
As there is room for doubt that the inference of personal in- 
terest is the only reasonable inference to be drawn from the 
~ wireumstances related, and in view of the positive denial, it 
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“ean only be said that, in the opinion of your commissioners, | 
the evidenee does not warrant the finding that there was or 
is any such personal interest on the part of Dr. Rutherford 
or Mr. Cross, as is suggested by the words of the resolution | 
ef the Assembly. a 


All of which is respectfully submitted. 


D. L. SCOTT, 
HORACE HARVEY. 


Dated at Edmonton, August 23rd, 1910. 
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-, Edmonton, Alta., Aug. 23rd, 1910. 


TO HIS HONOR THR LIEUTENANT-GOVERNOR OF 
ALBERTA IN COUNCIL: 


Sir—l have the honor to present this as my report, in 
pursuance of the Commission recently issued by Your Honor 
and directed to the Honorable Mr. Justice Scott, the Honor- 
able Mr. Justice Harvey and myself. 


The necessity for my making a separate report arises 
from the faet that though in the result my answers to the pre- 
cise points of the inquiry are perhaps not materially different 
from those of my colleagues, the evidence has made a-quite 
different impression upon my mind with regard to the 
motives which actuated and the intentions which occupied 
the minds of Mr. Rutherford, Mr. Cross and Mr. Cornwall, 
the only persons, being ‘‘ Officers of the Government or Mem- 
bers of the Legislature,’? upon whom any imputations were 
east during the progress of the inquiry. It therefore becomes 
necessary for me to express my views upon the more proml- 
nent circumstances dealt with by my colleagues in their joint 
report, in which, for the reason indicated, I find myself un- 
able to oncur. 


My colleagues are of opinion that it is not important to 
find what*is the truth with regard to Mr. Cushing’s know- 
ledge of what took place at the meeting of the Ministers in 
Yalgary in July, 1908. In my opinion it is of the greatest 
importance to do so. Criticism is made of Mr. Rutherford 
and Mr. Cross on the ground of their knowledge of various 
things at various stages of the affairs which are the subject 
‘of this inauiry, and from this, coupled with Mr. Cushing’s 
supposed ignorance, is drawn an inference, or at least a sus- 
 picion, of an undue favoring of this Company on their part, 
with the intent of obtaining benefits from it, while not even 
a suggestion of suspicion is made against Mr. Cushing, I 
make none, and I think there is no ground whatever to do so; 
but if it be a faect—anc in my opinion the evidence establishes 
that it is a fact—that Mr. Cushing had a knowledge of all 
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the important steps in the affair, then it seems to me to be 
illogical and unreasonable that the same cincumstances 
should be made the ground of adverse inference or suspicion 
against Mr. Rutherford and Mr. Cross. The evidence gatig- 
fies me that Mer. Cushing wags present at the July meeting. 
Mr. Cross is positive that Mr. Cushing was there. Mr. Ruth- 
erford is sure of it. Mr. Cushing was in Calgary at the time, 
and though he states he has no recollection of being present, 
he is not prepared to say that he was not present. Then it 
appears that Ma. Stocks, Mr. Cushing’s deputy, wrote to Mr. 
Cushing at Calgary on the 22nd June saying: ‘‘Mr. Ruther- 
ford states that he would prefer having the matter (refer- 
ring to another matter than the Railway project) settled at 
the next full Couneil, and that you will not likely. be all to- 
gether until Fair week in Calgary.’’ If My. Cushing was 
present at the July meeting in Calgary then he undoubtedly 
concurred with the other members of the Cabinet in leading 
Mr. Clarke to expeet that upon the return of his engineers 
from making a reconnaissance the Government would be 
ready to enter into negotiations with him for assisting the 
project—assistanice which it must have been quite obvious, 
even if not mentioned, must take the form of a guarantee of 
bonds. The engincers returned from their work of recon- 
naissance about the lst of October, 1908. Some time was oe- 
eupied in compiling their reports, and in conference with Dr. 
Waddell, who arrived in Edmonton about the middle of 
October. Immediately upon the return of the engineers, 
however, Mr. Clarke entered upon the definite negotiations 
with the Government, which were contemplated at his meet- 
ing with the Ministers in July. Mr. Minty, Mr. Clarke’s 
‘solicitor in Winnipeg, came to Edmonton about the 5th 
October, and he and Mr. Woods, then Deputy Attorney-Gen- 
eral, by direction of Mr, Cross, ‘commenced the consideration 
and preparation of the necessary legisiation and documents, 
and by the 14th November—the date of a meeting of the 
Ministers much referred to—there had been drafted the Act 
of Incorporation, the Guarantee Act, and a form of mortgage 
to indemnify the Government against its guarantee, in which, 
however, a number of questions were left undetermined. 
There was a meeting of Dr. Waddell, Mr. Goddard and Mr. 
Phillips with Mr. Cushing and Mr. Stocks on the afternoon 
of the 18th November, followed by a meeting in the evening, 
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at which Mr, Cushing was not present, Mr. Cushing says he 
hhs no recollection of being informed by any other member 
of the Government or learning from any other source up to 
this time, or even on the occasion of this meeting, that nego- 
_ tiations wore under way. between Mr, Clarke and the Gov- 
ernment; that as far as his recollection goes it was only from 
these engineers on that occasion that he learned even that 
anyone was contemplating any such negotiations. Mr. 
Stocks, however, gays that he himself had been aware for 
some time before that engineers were making a reconnais- 
sance of the line, and that Mr. Goddard was one of them. They 
both admit that Mr, Clarke’s name was mentioned as the 
promoter. Mr. Stocks says that they not only discussed the 
physical features of the country, but also grades, and that he 
and Dr. Waddell disagreed upon the maximum percentage 
of prade, a circumstance which to my mind indicates that the 
discussion was of such a character as obviously assumed that 
negotiations were on foot. 


There is no indication that any of the persons present at 
these meetings, all of whom, with the exception of Mr. Phil- 
lips, were examined as witnesses, were surprised at what, if 
My, Cushing or Mr. Stocks had had no kind of intimation 
that negotiations were actually on foot, would be a sudden 
visit by the engineers calling for some explanation by way of 
introduction. I believe the fact to be that at the meeting in 
July—at which, as I have said, I am satisfied Mr. Cushing 
was present—it was quite distinctly understood that Mr. 
Clarke had engineers ready to start out at omce to make a 
reconnaissance; that in consequence of the assurances then 
ang there given him they would actually start out immedi- 
ately; that on their return Mr. Clarke would make a definite 
proposal to the Government for a guarantee of bonds; that 
the Ministers were ready to give a guarantee, without, how- 
ever, at that time considering the amount or any other de- 
tails of the contemplated arrangement. 


linding this as I do, there is, in my opinion, no room for 
‘any great surprise, if it be a fact, that Mr. Cross in the be- 
ginning of October, less than three months later—Mr. 
Clarke’s engineers having returned, and he having decided 
to present his proposal in definite form—should even with- 
out communication with Mr, Cushing or any other member 
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of the Govermment Gf we assume it to be so) instruet his 
Deputy that he might, in consultation with Ma, Clarke's 
solicitor draft the Act of Incorporation and the Act of Guar- 
antec, and such other documents as would be proper in order 
to put the proposal of Mr. Clarke into definite form for in- 
telligent consideration by the Cabinet. 


My. Woods drew the Act of er pation, Ag a result 
of discussion with Mr. Minty, a certain special provision was 
inserted, which has been much criticized, and which has been 
taken as casting suspicion upon Mr. Cross. This special pro- 
vision is one which prevents the application to the Alberta 
and Great Waterways Railway Company of Sections 20 (2), 
210, 233 to 240 inclusive of the Railway Act of Alberta. 
Now it is quite clear that in the first instance it was not Mr. 
Cross but Mr. Woods who, as a result of Mr. Minty’s argu- 
ments, consented without consultation with Mr. Cross, to the 
insertion of this special provision, and that when explaining 
the Act to the Cabinet he expressed the opinion vet the pro- 
vision was a reasonable one, 

Sub-Sec. 2 of Sec. 20 provides that two at least of the di- 
rectors shall while holding office be residents of the Province. 

See. 210 provides for the granting of equal facilities to 
all express companies. 

sees, 233 to 288 provide for t the purchase of the road by 
the Province. 

Sec. 239 seems of no importance, 

Sec. 240 requires the same returns to the Government as 
are required in the case of joint stock companies. 

I attach no importance to the provision as to the resi- 
dence of directors. 

The provision of the Railway Act, which provides for the 
Ministers’ approval of the tariff of rates to be charged, and 
the other provisions against discrimination, seem to me to be. 
sufficient to make the provisions of See. 210 unnecessary. 

‘In substitution for Secs. 233 to 238 of the Railway Act, 
there is a provision that the Government shall have the op- 
tion of purchasing the entire undertaking at any time at its 
then fair value as a going concern. I see no substantial dif- 
ference in the practical efféet of the two provisions, nor any 
advantage me) the Company in the sunstiinted provision. 
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In substitution for the provision for returns js a provi- 
sion in the contract that during the continuance of the g@uar- 
antee the books of the Company shall at all times be open to 
the inspection of the Government. 

In view of the fact already stated that Mr. Woods agreed 
to this provision, and that Mr. Cross merely assented to it 
upon Mr. Woods’ explanation and expression of opinion that 
it was reasonable, I think that it cannot be made ground for 
suspicion of intention on Mr. Cross’ part to favor the Com- 
pany unduly. 


Mr. Woods also similarly drafted the Act of Guarantee, 
of which, as I understand it, no special criticism is made. 


He also revised a draft of a mortgage submitted by Mr. 
Minty. In the form in which he submitted it there are, as I 
have said, a number of matters left open for consideration. 

These were the documents presented to the mecting of 
the Ministers on the 14th November, and then and there ex- 
plained by Mr. Woods. It does not seem to me to be a inat- 
ter of surprise that the contemplated arrangement between 
Mr. Clarke and the Government was for the first time form- 
ally and definitely discussed by the Members of the Cabinet 
on the one side and Mr, Clarke and his advisers on the other 
until after this work of Mr. Woods had been completed. In 
none of these documents was mention made of the amount of 
the guarantee or the maximum cost of the aie On the 
Departmental files in evidence before us are Mr. Woods’ 
drafts of the Act of Incorporation, the Act of Guarantee 
and the Mortgage, and there is more than one copy of the 
latter.. These two questions were there and then discussed 
and settled, as well as the name of the proposed company. 
The settling of these questions involved the fillmg in cf 
blanks in the draft Acts and some other shght alterations. 
Little if any consideration was given to the terms of the 
Mortgage, which, in fact, had been compiled from commonly 
used forms, and there seems to be no reason why at that 
stage there should have been any special consideration of it. 


Mr. Cushing admits that the sum of $20,000 a mile was 
then settled, although he says he thought it was fixed as a 
‘maximum amount which was not to be exceeded. 

The rate of ‘interest—5%—had been inserted by Mr. 
Woods in the draft of the Guarantee Act. He says he had 
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previously diseussed this rate with Mr. Cross, expressing his 
gyn opinion in favo~ of it, and that Mr. Cross ha:l approved 
of it. My. Woods says the documents he had prepared were 
explained by him to the Cabinet on that occasion, and it is 
almost i:mpossible to suppose that the rate wag not men- 
tioned. Mr. Rutherford and Mr. Cross say the rate was dis- 
cussed. . 

No serious eriticism seems to be made of the amount, 
$400,000, fixed as the maximum cost of the Edmonton 
terminals. I‘ollowine the meeting of the 14th November, 
Mr. Rutherford gave Mr. Clarke the following letter: 


‘‘idmonton, November 14, 1908. 


‘* Dear Sir—In order to develop the country north of 
‘* Hdmonton we will introduce, promote and submit for rati- 
‘‘ fication at the next ensuing session of the Legislature, 
‘legislation to incorporate you and your associates as a 
company to build and operate a railway suitable for the 
requirements of the country, in accordance with the terms 
of the accompanying draft charter, and to guarantee its 
bonds in accordance with the terms of the accompanying 


n 


‘ 


n 


. 
« 


‘* Guarantee Act. The cost of the Edmonton terminals as 
‘* mentioned in the draft Act and Mortgage shall not exceed 
e¢ 


$400,000. 
Yours truly, 
> (Seda) A. C. RUTHERFORD, 
‘* Premier, 
“W. R. Clarke, Esq., 
** Kansas City, Missouri, U.S. A.’’ 

For the reasons I have indicated, the evidence satisfies 
me that as a result of the mecting of the 14th November, Mr. 
Rutherford had such authority from his Cabinet, including 
Mr. Cushing, as justified him in giving, such a letter to Mr. 
Clarke. 

I say including Mr. Cushing, because, to repeat what I 
have said in other words, if Mr. Cushing had the knowledge 
and was consulted and assented’ with reference to the con- 
tents of the draft Acts of Incorporation and Guarantee to 
the extent which I find on the evidence is the ease, then the 
points of criticism directed against the contents of these two © 
Acts tell equally against Mr. Cushing, and if they afford no 
ground for an imputation of dishonesty against him—and-I 
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think they do not—then they can afford no ground for that 
imputation against Mr. Rutherford and Mr. Cross, 
Now there are several things which are criticized in the 
- documents adopted by Mr. Rutherford’s letter : (1) the 
‘amount of the guarantee, as being too high. With regard to 
this amount, a comparison ig first made between it and the 
amount which the Athabasca Syndicate,who held the Atha- 
basca Railway Charter, were on the estimate of Mr. Wood- 
man ready to accept as a guarantee, namely, $13,000 a mile, 
based on Mr. poadnen! 8 estimate of $18,000 or $20,000 a 
mile of actual cost. 

Here again it is aeereent to note Mr. Cushing’s knowl- 
edge. There is no evidence that*either My. Rutherford or 
Mr, Cross was aware of the fact that the Syndicate were of 
opinion that a guarantee of $13,000 a mile would be suifi- 
cient to enable them to finance the road, while, on the other 
hand, there is direct evidence that Mr. Cushing was aware 
of it; for Mr. Tlawes says he mentioned that amount to him. 
“There ts no evidence that in the course of negotiations with 
Myr. Clarke Mr. Cushing recalled the earlier propositions 
made to the Government. I fancy that they never occurred 
to him, or possibly, if they did occur to lnm, that he thought 
they were of no’ consequence; beeause the Government were 
dealing with a man who at that date—the autumn of 1908— 
had satisfied the Government of his financial standing, and, 
if he effected an arrangement with the Government, of his 
intention to proceed at once with the building x the road, 
one which, opening up connection with the great waterways 
to the north, the Government were pleased ae see under- 
taken. I say the Government had been satisfied of Mr. 
Clarke’s financial standing, because Mr. Cross says that at 
the meeting in Calgary, Mr. Clarke produced certain letters 
and telegrams indicating it from persons of financial stand- 
ing in Kansas City. Some of these—dated in June, ,1908— 
_wWwere produced by Mr. Cross. Furthermore, Mr. Rutherford 
says that Mr. Clarke satisSed him that be had good grounds 
to believe that the Morgans would finance the scheme. Mr. 
Rutherford made some reference to this in introducing the 
legislation, and subsequent events show that Mr, Ruther- 
ford’s grErco yeh of Mr. Clarke’s ability to obtain the 

Morgans’ agsistanee was correct. ny 
I say, therefore, that there is no just ground for a sus- 
picion against Mr. Shining by reason of his not reverting to 
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the earlier propositions of the Athabasca Syndicate, and 
therefore none for suspicion against Mr. Rutherford or Mr. 
Cross. 

Then the $20,000 a mile guarantee is contrasted with Dr. 
Waddell’s confidential estimate to Mr. Clarke of $17,000 a 
mile. Now Dr. Waddell may be open to severe criticism in 
some respects, but the bald reference to $17,000 a mile is not 
a fair one. He states that it was not made on the basis of 
the specifications agreed to in respect of the grade; that it 
was made on the expectation that a grade of 144% would be. 
acecpted, whereas the specifications call for a: grade of 1%. 
Tie states, too, that his item for water supply was too low, as 
he had overlooked the increased expense in this country on 
account of the severe cold, and had supposed that water 
could be procured practically anywhere along the line, which 
he subsequently found was not the case. He also states that 
this figure was made on the basis of ‘‘Mr. Clarke doing this 
work himself, letting the contract to station men, and. not 
having a general contractor in between, who would make 
$2,000 to $3,000 a mile ont of it.” He states further that 
with these additions the figure would run up to $21,000 a 
a? and, speaking of the estimate as a whole, it was made 

s ‘‘the pate figure that Mr. Clarke could pope to build a 
a aake 


Mr. Goddard, of whose rap lad there is absolutely no 
doubt, and which was questioned by no one, says this esti- 
mate was ‘‘absolutely rock bottom.’’ 

At the time of his examination as a witness Mr, Goddard 
gave an estimate of the cost, of which the following is a 
summary : 


Items comprised in his report of Nov. 6, 1908.......... $ 6,819.00 


Estimated profit for contractor at 20%........:-.ce-.00 1,363.00 
Sundry additional items not included in former 

Taf] Tm aT, PE RRR RII SCO Se bi 1,985.00 
LRU eR She cclee 2, aed Rede ee ren nn das nse sniee aie | 5, 197.58 
Pi Fags Lea Cafes Fae ee ee RL Neaaiehi 250.00 
Se cu cca ot vocacznaavtonin 750.00 
Interest during construction ......... Natasa 2... LOO 


— 


; $17,114.58 
‘Equipment based on figures supphed by Mr. James 2,977.00 
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- Mr. James’ figures for equipment appear to be excessive. 
Fifteen hundred dollars a mile seems about the correct fig- 
ure; $1,477 should therefore be deducted from the total of 
$20,091.58; leaving $19,614:58. Mr. Goddard, however, 
states that his figure, $6,819, was based upon a grade of 
144%, and that the reducing of the grade to 1%, as required 
by the specifications, would increase all the items, making 
up that sum except clearing and grubbing, the cost of which 
he had put at $750 a mile; and that he would not like to fig- 
ure on less than an increase of 50% on the other items as the 
additional! cost occasioned by the difference in grade. Tak- 
ing the $6,819.00 and deducting $750.00, there remains 
$6,069.00. Add 50% of this, or $3,034.00, to $19,614.58, and 
we have $22,649.08, as Mr. Goddard’s estimate, made at a 
time when he had had the advantage of knowing the particu- 
lars of several other estimates, and had been engaged on 
actual work on the road for some time. 


Then Mr. Rutherford and Mr. Cross are criticized for 
agreeing to a guarantee of $20,000.00 a mile without having 
obtained independent expert information as to the probable 
eost. Perhaps they have left themselves open to eriticism on 
this point, We are not, however, considering their wisdom 
in neglecting to secure such information, but their motives; 
and it is therefore of importance to understand what infor- 
mation they had, and how they yiewed the question. 


Both Mr, Rutherford and Mr. Cross say, in effect, that 
after the meeting of July, 1908, steps were taken to ascer- 
tain what guarantee hed been given to other roads by other 
Governments, and that at the time they agreed to $20,000.00 
they had knowledge that the Manitoba Government had 
guaranteed $20,000.00 a mile on the line of the C. N. R. from 
Winnipeg to Port Arthur, and that the Dominion Govern- 
ment had guaranteed $13,000.00 a mile for the first 50 miles, 
and $25,000.00 a mile for the next 100 niles of the line of the 
Wdmonton, Yukon & Pacifie, west of Edmonton, and that the 
Ontario Government had guaranteed $20,000.00 a mile for 
the line from Toronto to Sudbury, and, furthermore, that 
the Edmonton, Yukon & Pacific had reason to expect a cash 
subsidy from the Dominion Government, which there was 
no reason to expect for this Company. Mr. Rutherford’s and 
Mr. Cross’ explanations may not indicate that they took the 
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most businesshike course, but it is not at all so unsatisfying 
an explanation as to suggest to my mind any dishonest 
motive, | 


- (2) Another point of criticism is the rate of interest. 1 
am free to say that I think that placing the rate at a rate 
higher than 4% was not good business for the Province, and 
I am satisfied that had an expert financier been consulted, as 
I think he should have been, he would have so advised. But, 
again, it is not a question of wisdom, but of intent, Now 
what were their reasons? There were more than those indi- 
eated in my colleagues’ report. First, they said they. 
thought that this being a pioneer road, the bonds would not 
sell as well as those on a road through a settled territory, or 
prairie country, or as those issued by a well established rail- 
Way company, notwithstanding the guarantee of the Gov- 
ernment. There is some truih in this which is not indicated 
in my colleagues’ report. lr. Rutherford says he formed 
this opinion by reason of the fact that in the early history of 
Manitoba 5% bonds had been issued, and by reason of in- 
formation acquired by conferences with financial men in 
Knegland. He says that he had learned that, strange to say 
as he thought, railway bonds. guaranteed by a government 
do not sell as well as the government’s own bonds. . Mr. Ben- 
nett, who no doubt knows a good deal about such matters, 
admitted that this was so. The reason no doubt is that in 
the case of a guaranteed bond the government is only scec- 
ondarily liable; that is, liable only in case of default by the 
railway, and there may on that account be considerable 
delay and some expense in the bondholder obtaining pay- 
ment of the interest upon the bond. Mr. Cross gives virtu- 
ally the same explanation. 


Mr. Rutherford was of opinion that it was more in the 
interest of the financial reputation of the Province that the 
rate at which the bonds sold should be a good one than that 
the rate should be low, and the intention was that the bonds 
should produce as near par as practicable. 

In January, 1909, Alberta Government 4% 30 year bonds 
to the amount of $2,000,197.26 were sold for $1,938,973.26, 
le., a discount amounting to $61,224.00. These bonds had 
been held for some four or five months, during which, and 
until January, 1909, the state of the money market was such 
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that the discount would have amounted to practically double 
that sum, In other words, at the time the rate of 5% was 
fixed as the rate on the Company’s bonds, the Government’s 
4% bonds would not sell at 95. We can probably set off the 

Fact in favor of the Company’ s bonds that they were for 50 

years, ‘not 30 as in the ease of the Government bonds, against 
the fact in favor of the Government bonds that they were 

not merely guaranteed bonds, but bonds upon which the 
Government was solely and directly liable. Without an in- 
— erease in the rate, therefore, the Company’s bond for $20,- 
000 ‘might well haye been estimated in November, 1908, as 


worth only $19,000, 


j 


pie (a). Then the circumstance chat the Company having a 
capital of $7,000,000 is permitted to do business as soon as 
only $50,000 of stock has been subscribed and paid in full, is 
made another ground of suspicion. 


., The Railway Act provides for a subscription of 25% o: 
the capital stock, and the payment of 10% thereon; but it 
also provides for the increase of the capital stock ae a vote 
of the shareholders and the approval of the Licutenant- 
Governor-in-Council, I know of more than one company 
which, in view of these or similar provisions, placed its cap- 
ital stock at a sum much less than that which would ulti- 
mately be required, thus accomplishing by another perfectly 
legitimate method what was permitted to this Company on 
the face of its charter. 


(4) Then it is pointed out that this Company is given the 
right to bond its road to the extent of $40,000.00 a mile, and 
comparison is made in this respect with a number of other 
companies incorporated at the same session of the Legisla- 
ture, which were restricted to less sums, This bald fact, 
without a consideration of the character of the country 
through which these other companies proposed to construct 
their lines, is of little value. On the other hand, I find that 
the Dominion Act of 1906, incorporating the G. T, P. Branch 
Lines Company, authorizes that Company to issue bonds in 
respect of its Manitoba, Saskatchewan and Alberta exten- 
sions to the extent in different instances of $30,000, $40,000 
and $50,000 a mile. «{ 

. The legislation—that is, the Act of Incorporation and 
the Act of Guarantee—was passed at the sessidn of 1909, 
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which prorogued on the 25th of February. The contract and 
mortgage for the purpose of carrying the arrangement into 
effect were not settled and executed until the autumn of that 
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The provisions of both these documents are criticized. 
What was at first laid hold of as the most startling of these 
provisions was the supposed fact that this Company had 
been permitted to use ‘‘prairie loam’’ for ballast. It has 
been established conclusively that this is not a fact; that 
these words, appearing as they did in the forms of specifica- 
tions used in connection with the contracts of guarantee in 
favor of the G. T. P. Branch Lines Company and the C. N. 
R., were in the case of the A. & G. W. Ry. Co. noticed and 
eliminated, but in the case of the other two companies not 
noticed, and therefore are to be found in their specifications 
only. 

Then the specifications as a whole were criticized, but on 
investigation it appears that they are, as a matter of law, of 
fact, and of intention, identical with those used forming part 
of the contracts with the other two companies mentioned. 


The lines of the G. T. P. and the C. N. R. in respect of 
which the Government guaranteed, bonds, were to be con- 
structed ‘‘to a general standard not inferior to the standard 
of the main line of the Canadian Northern Railway between 
Winnipeg and Edmonton, and to the satisfaction of the — 
Chairman of the Exeeutive Council.’’ This Company’s line 
was to be constructed ‘‘in an. equally substantial manner 
and of the general character of that of the Crow’s Nest Pass 
Railway between Lethbridge and Kootenay Lake, the whole 
to be executed to the entire satisfaction of the Chairman of 
the Executive Conncil.’’ In other respects the wording of 
the. specifications for the G..T. P. and C, N. R., on the one 
hand, and this Company on the other, are identical with two 
exceptions: (1) the two fcrmer companies are expressly 
allowed to ballast with ‘‘prairie loam;’’ this Company is 
not; (2) to the specifications for this Company is added a 
clause which is of no legal effect, and is of no importance 
from any point of view. The main line of the C. N. R. be- 
tween Winnipeg and Edmonton was built to the standard of 
the Crow’s Nest Pass Railway between Lethbridge and 
Kootenay Lake. The reference therefore to either was 
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equivalent to a reference to the other. It is quite evident 
that the reference to the latter instead of to the former was 
a mere accident. Dr. Waddell, on the Company’s behalf, 
was contending for specifications which he had prepared; 
the Officers of the Department of Public Works were con- 
tending for others., In settlement of the dispute it was de- 
cided that the TS a adopted in the case of the C. N. 
R. should be adopted for this Company, and Mr. Woods was 

so instructed. : Mr. D. D. Mann had furnished the Govern- 
ment with a copy of the specifications on which the main line 
of the C, N, R. from Winnipeg to Edmonton had been built. 
These specifications fixed the standard as that of the Crow’s 
Nest Pass Railway between Lethbridge and Kootenay Lake. 
Mr. Woods took a copy of these specifications and omitted, 
what he undoubtedly would have done had he observed the 
reference to the latter company, to substitute for it a refer- 
ence to the former. To have made this change was the obvi- 
ous thing to do, though to do so would not change the legal 
effect. The fault, if fault it were, was that of Mr. Woods’; 
there was no intent, zood, bad or indifferent, on the part of 
Mr. Rutherford or Mr. Cross. Al three swear the intention 
was to have the same specifications as in the case of the 


C.N. RB. 


Then there is severe eriticism of the Setaed of the con- 
tract that the proceeds of the bonds ‘‘shall be paid out to 
the Company from time to time upon the completion (except 
as to the ballast) of every section of 10 miles of railway to 
the satisfaction of the Licutenant-Governor-in-Council, ac- 
cording. to the gaid specifications, and as certified upon the 
cemtificate of the said engineer so appointed by the Lieuten- 
ant-Governor-in-Couneil at the rate of $20,000 a mile.”’ 


In considering the effect of this provision it 1s important 
to bear in mind the provisions of See. 22 of the Company’s 
charter, reading as follows : ‘‘Upon cach successive 50 miles 
of line being ‘complete the Company shall provide accomimo- 
dation for freight and passengers thereon.’? Now Mr. Ruth- 
erford’s explanation of the eriticized clause is this : It was 
the method of payment adopted in the agreement between 
the Canadian Northern Railway Company and the Govern- 
ment of Manitoba. It was in eifect a convenient and satis- 
factory mode of payment. It worked owt in this way ; the 
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Company would of necessity have to expend very large sums 
ef money before entering upon actnal construction and upon. 
a large part of the ling beyond any completed portion, and 
were obliged to put cach suecessive 50 miles in condition to. 
operate it and actually equip it for operation for passengers — 
and freight. So that even though the cost of the first portion 
of the line might be less than $20,000, it was practically not— 
possible that an amount in exeess of actual expenditure 
should at any time be made. He stated that, the C..N. R, 
night have had the same privilege, but they were indifferent, 
being satisfied with the other optional method of payment. 

My colleagues are of opinion that by reason of the terms 
of the contract—that payment is to be made on completion 
of each ten miles without ballast—the Company could build 
the entire road without ballast, and obtain payment of the_ 
entire proceeds of the bonds, and as there would be no com- 
pletion in their opinion unless the ballasting were done, the 
provisions of Sec. 22 


2 would under such circumstances be in- 
effective. I! differ from them on the interpretation of the. 
section in question. In the ordinary methods of the con- 
struction of railways the ballasting of the road oecupies sev- 
eral years after the running’ of trains has commenced. If 
completion means perfect completion, ballasting means per- 
fect ballasting, and there is no completion until perfect bal- 
lasting. But words inust be interpreted in their popular 
‘ather than their exact sense, and having regard to the obyi- 
ous purpose of the statute or contract in which they appear, 
to the context and to all the surrounding circumstances and 
conditions existing at the date of the statute or contract. 
Having this in mind, in my opinion the word completion in 
the statute means completion in the sense which | think the 
very terms of the contract recognize as a proper sense of the 
word, namely, ‘‘completion without ballast ;’’ and certainly 
a road is in a popular sense completed when trains may be 
safely though slowly run over it, as is customary alter 
proper construction of the roadbed and the proper laying of 
the rails, but before the road ig even partially ballasted. 
Again, if there is any inconsistency between the statute and 
the contract, the contraet must be interpreted in the light of 
the over-riding purpose and‘intent of the statute. Whether 
the correct interpretation of the statute is that of my col- 
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leagues or that of myself is, after all, of little moment... The 
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only important question is, was there a deliberate intent on 
the part of Mr. Rutherford and Mr. Cross by means of the 
mode of payment adopted to make nugatory the obvious 
purpose of the statutory provision, a provision for the inser- 
tion of which they were responsible. ‘There is absplutely not 
the shgehtest ground for any such suspicion. 


Some eriticism is made, too, of 350 miles being fixed as 
the extent of hne to be romeo: The object of fixing 
any distance, and of fixing that distance, was in oraer to 
issue and sell the bonds en bloc instead of selling blocks rep- 
resenting ten mile sections. There was undoubtedly good 
reason for this. Large blocks bring a better price than sinall 
blocks. The money market is fluctuating and uncertain, On 
this ground good financiers think it best to sell debentures 
for an undertaking im one block, awaiting, of course, a good 
market; provided the undertaking is to be proceeded with 
and completed promptly and within a comparatively short 
space of Lime, as was the intention here. [ think neither the 
members of the Government nor the Company are open to 
eriticism for adopting tins course. 


[think a fair caleuiation of the extent of line called for 
by the specifications is as follows : 


44 Miles 

From Hdmonton to the point of commencement of 
Pt ae, Lee Sea ORNL Se EEG, iP wee Ret coma 15 
Thence to House River, 150 or 160 miles, say................ 155 
whence to. Wort MeMurraye Ne Ae Boa. 90) 
Branch at Lae-la-Biche ..... “Bt Gare WC a a aa © 40 


Sidings’ at least every nine miles, and additional sid- 
ings of such length and nuinber as may. be necessary 
é for the traffic similar to the Crow’s Nest Pass Rail- 
| way, and sidings at Fort MeMurray and divisional 
points. Dr. Waddell, who is the only one who esti- 


emates them ‘says they, will amount t0.......-.-:..----<pso--e 30 
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It is to be remembered, however, that the Company has, 
under the provisions of the Railway Act, power to build 
branch lines not exeeeding six. miles in length. Further- 
more, both Myr. Rutherford and Ma, Cross mention another 
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branch line, the location of which was not defined, as being 
in contemplation. 


The members of the Government may have been indueed 
to agree to a total length of line, somewhat in excess of what 
was necessary, but the excess was not great, and in any case 
the Company, as a matter of law and intention, could not 
draw from the special account of the proceeds of the sale of 
the bonds more money than represented the actual number 
of miles of construction at the rate of $20,000 a mile. 


Some letters of Mr. Minty are referred to by my col- 
leagues and made the basis of some grounds of suspicion. 
One purports to report a conversation with Mr. Cornwall re- 
eounting a conversation with Mr. Rutherford. The modes 
of expression, whether in speech or writing, of Mr. Cornwau 
and Mr. Minty are as different as one can imagine. Mr. 
Cornwall is brief, abrupt, sententious, using short and popu- 
lar words. Mr. Minty’s habit, at all events in writing, is to 
use long words and long and ornate periods. The result of 
my observation by way of contrast of the two men and of 
their correspondence—and there was a great mass of letters 
written by Mr. Minty—is that I have little confidence in Mr, 
Minty being a faithful interpreter of Mr. Cornwall. “Mr. 
Rutherford denies the correctness of Mr. Cornwall’s version 
of his conversation with Mr. Rutherford as interpreted and 
reported by Mr. Minty; so does Mr. Cornwall. And Mr. 
Minty admits himsclf that he may have drawn inferences 
from what Mr. Cornwall said to him which are not justified. 


Mr. Minty’s letter of the 12th September, 1909, to Mr. 
Woods has been greatly criticized. It is in substance a 
memorandum showing what had actually been done towards 
bringing the whole arrangement to a conclusion, and what 
remained to be done. The latter represented a good deal of 
work, much of which it was Mr. Woods’ duty to do on be- 
half of the Government. Mr, Rutherford was about to go 
east. Time was pressing, as the agreement between Mr. » 
Clarke and the Morgans called for the delivery of the Bonds 
in New York by the lst November. With the omission of Mr. | 
Minty’s pleasantry—the expression ‘‘the plan of campaign’”’ 
—-and 4 slight difference in the modes of expression in one 
or two instances, the letter would have furnished no ground. 
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whatever for comment. The comment, whatever it may be, 
is due to Mr. Minty, not to Mr. Rutherford. 


~T have dealt with, I think, all the important points of 
criticism against Mr, Rutherford and Mr. Cross. I have re- 
ferred to the explanations which they have given of such of 
these matters as, it was suggested, raised suspicions against 
them. These explanations fully satified me that, though in 
some instances the wisdom of their course may be doubtful, 
their motives and intentions were honest. Counsel for the 
Commissioners had the fullest opportunity, of which they 
availed themselves, of examining all telegrams sent from or 
received at each of the telegraph offices in Mdmonton, the 
bank accounts of Mr. Rutherford, Mr, Cross, Mr. Cornwall 
and the Company, all documents in any of the Departments 
of the Government, and the correspondence of all parties 
eoncerned. Mr. Rutherford, Mr. Cross and Mr. Cornwall 
submitted to the fullest cross-examination by counsel for 
the Commissioners, and by Mr. Bennett, K.C., and Mr. Par- 
lee, on behalf of a number of the members of the Legislature. 
They denied any interest in or in connection with the ar- 
rangement between the Government and Mr. Clarke. In my 
opinion the imputations thrown upon them have been dis-_ 
proved, — " ee aS | 


Mr. Cornwall’s evidence established to my satisfaction 
that while he was at one time interested in the Athabasca 
Railway, he ceased to have that or any interest therein by 
reason of an agreement made between him and My. Clarke 
in July, 1908. This was evidenced by an agreement of the 
20th July, 1908. My colleagues express a doubt as to the 
eandor of Mr. Cornwall in his evidence regarding this agree- 
ment. I have none. I think the suspicion acquired a place 
in their minds by reason of counsel for all parties carelessly 
treating the agreement as an actual transfer of ‘shares in- 
stead of what it is, an agreement to transfer upon payment 
of the purchase price. Ihe Commissioners were in this way 
led to suppose that the document was a transfer, not merely 
an agreement, Under these circumstances it is not surpris- 
ing that Mr. Cornwall, who certainly knew its effect when it 
was drawn, should durimg his cross-examination accept 
transfer as its proper designation. JI cannot see the inap- 
propriateness of Mr, Cornwall saying that he executed this 
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agreement as an evidence of his goed faith, Ne handed. if to 
Mr, Clarke upon the latter making him the first payment on 


account of the purchase price. That was 2 quite satislauetory 


way of Mr. Clarke sigmifying his assent to the agreement, 


Tn the result my finding is: (1) that Mr. Cornwall had, 
prior to the 20th of duly, 1908, or thereabouts, an interest in 
the Athabasea Railway Company, which was on that date 
or thereabouts acquired by Mr. Clarke; (2) that with the 
above exception with respect to Mr. Cornwall, neither Mr. 
Rutherford, My. Cross nor Mr. Cornwall were at any time 


up to the date of this inquiry interested, either directly cr 


indirectly, by himself or through others, in the erection, in- 
corporation or organization of the Alberta & Great Water- 
ways Railway Company, or in the making or entering into 
or carrying out a certain contract between the Government 


of the Provinee and the Alberia & Great Waterways Com- 


pany, or the guaranteeing by the Province of the securities 
of the said Company, or the sale thereof, or in the proceeds 
of or the amount realized from the disposition or the sale of 
the said securities, or otherwise howsoever in eonnection 


with the said Company. 


All of which is respectfully submitted. 


N. D. BECK. 
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